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CRUCIAL ISSUES IN LABOR LITIGATION. 
II. 


ITHERTO we have been considering the primé facte liability 
of a single individual, not acting in concert with others. 
How as to the primé facie liability of defendants who are mem- 
bers of a combination? 
Of course, wherever a single defendant would be primd facie 
liable, members of a combination should be equally so. 
The dispute is as to whether the members of a combination 


incur a greater prima facie liability than a single individual. If. 


an independent individual intentionally bringing about a certain 
result by a certain method is not liable, are members of a combi- 
nation intentionally accomplishing the same result by the same 
method liable? Upon this question opinions differ. There is a 
dispute as to the interpretation and effect,of certain decisions. 
There is also a controversy as to the result in case the question 
is considered solely upon principle. All that is proposed here is: 
first, to give briefly some of the leading arguments which have 
been brought forward in discussing the matter upon principle; 
and then, secondly, to call attention to certain practical consid- 
erations, growing out of modern changes, which seem decisive. 

If the foregoing question is answered in the affirmative, it must 
be on the ground that a combination, gud combination, necessa- 
rily involves some feature or features intrinsically objectionable. 


1 See Mr. Cohen’s “Memorandum on the Civil Action of Conspiracy,” concurred in 
by three of his colleagues. Report of the Royal Commission on Trade Disputes, etc., 
20-23; also Report, art.61,p. 15. A majority of the Commission answer the question 
in the negative. Cf 22 L. Quar. Rev. 117, and Pollock, Torts,.7 ed.,.318. 
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There is, we think, only one feature common to all efficient com- 
binations; namely, members agree to act (on certain subjects or 
within certain limits) according to the vote of a majority, or agree 
to obey the orders of some union official. Is this feature so ob- 
jectionable as to impose upon members a civil liability for acts 
which would not be tortious if done by a single person acting 
independently ? 

We give Professor Dicey’s statement of the question (in differ- 
ent phraseology), and his admirable summary of the difficulties in 
the way of a satisfactory solution: 4 


“ How can the right of combined action be curtailed without depriving 
individual liberty of half its value; how can it be left unrestricted without 
destroying either the liberty of individual citizens or the power of the 
government?” 

“May X, Y, and Z lawfully bind themselves by agreement to act 
together for every purpose which it would be lawful for X, Y, or Z to 
pursue if he were acting without concert with others?” 

“Tf this question be answered in the affirmative, then contractual free- 
dom, and therefore individual liberty of action, receives what appears to be 
a legitimate extension, but thereupon, from the very nature of things, two 
results immediately ensue. The free action of X, Y, and Z is, in virtue of 
the agreement into which they have entered, placed for the future under 
strict limits, and their concerted action may grievously interfere*with the 
liberty of some third party, T. ... A body... created by combina- 
tion . . . by its mere existence limits the freedom of its members, and 
constantly tends to limit the freedom of outsiders.” 

“Tf, on the other hand, the question before us be answered in the nega- 
tive, and, in the interest of individual freedom, the law forbids X, Y, and Z — 
to combine for purposes which they might each lawfully pursue if acting 
without concert, then the contractual power of X, Y, and Z, or, in other 
words, their liberty of action, suffers a serious curtailment.”? - 


The same questions and arguments may be presented in other 
forms. 
The objection to a labor combination is twofold: 


(1) It tends to limit the liberty of the insiders (the members). 
(2) It tends to increase the probability of damage to outsiders ; including 
non-union workmen, employers, and the general public. 


As to the first objection. On the one side it is said: “ Free- 


1 In quoting these detached passages, the order in the book has not been followed. 
2 Dicey, Law and Public Opinion, 466, 154, 153, 155. 
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dom of contract means freedom not to contract and freedom to 
agree with others not to contract.” } 

To this it is answered: “ Any one may exercise a choice as to 
whom he will sell his goods, but he cannot enter into a contract 
whereby he binds himself not to sell, for in such instance he bar- 
ters away his right of choice, and destroys the very right he 
claims the privilege of exercising. After entering upon such 
agreement he is no longer a free agent.”? 

To this it is replied, that the argument carries too far; that it 
would prevent the organization of a partnership, a corporation, or 
a state. “It is an argument that would be pertinent against the 
organization of society into government. The will of the individ- 

-ual must consent to yield to the will of the majority, or no organi- 
zation either of society into government, capital into combination, 
or labor into coalition, can ever be effected. The individual must 
yield in order that the many may receive a greater benefit.” 3 

As to the second objection to a labor combination; namely, the 
probability of greater damage to outsiders. 

On the one hand it is urged that what one man may do singly a 
number of men may lawfully do together; that what several men, 
each acting independently, may lawfully seek to accomplish, the 

“same persons, acting in concert, may lawfully seek to accomplish. 

In other words, “the element of combination to do an act does 
not make that act wrongful if the act, if done by one, would not 
be wrongful... .”* “ Again, what one trader may do in respect 
of competition, a body or set of traders can lawfully do; other- 
wise a large capitalist could do what a number of small capitalists, 
combining together, could not do... .”5 

On the other hand it is said: “ The force acquired by combi- 
nation is incalculably greater than the sum of the powers so trans- 
ferred to the union by each individual... .” In the words of 
Mr. Mitchell: “Six million trade unionists in the United States 
would not be twice, but four or five times as powerful as three mil- 

lions.”® There is “ multiplication of force by combining. . . .”7 


1 The Nation, vol. 79, p. 47. 
2 Ellison, J., in Ford Heim Brewing Co. v. Belinder, 97 Mo. App. 64, 69. Of course 
the same argument would apply to a contract not to labor. 

3 Adams, J., in Wabash Ry. Co. v. Hannahan, 121 Fed. Rep. 563, 571. 

4 See 42 Am. L. Reg. (N. s.) 133, n. 19. 

5 Lord Morris, in Mogul, etc., Co. v. McGregor, [1892] A. C. 25, 50. Cf Judge 
Holmes, in 8 Harv. L. Rev. 8. © 


6 Mitchell, Organized Labor, 407. 7 See Erle, Trade Unions, 2. 
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The increase of power by combination is “ in geometrical propor- 
tion to the number concerned.”! “... a grain of gunpowder 
is harmless, but a pound may be highly destructive... ..”2 A 
combination “is something more than the mere sum of individu- 
alities that compose it; . . . its power is something quite different 
from the mere aggregate of the powers of the parties to the com- 
bination. ...”3 

The commission of certain acts “ by the concerted action of a 
number of persons materially alters their character, in this respect 
at least, that they thereby become more formidable, more oppres- 
sive, and more difficult to resist, and consequently more generally 
dangerous... .”* 

It is possible that it will hereafter be more clearly seen “. . . 
that the difference between the power of individuals acting each 
according to his own preference and that of an organized and ex- 
tensive combination may be so great in its effect upon public and 
private interests as to cease to be simply one of degree and to 
reach the dignity of a difference in kind.” ® 


It is not material to consider which of these conflicting views 
would have prevailed in the eighteenth century. At this day the 
foregoing arguments against labor combinations cannot be allowed 
controlling force. The changes in the modes of business, brought 
about by the inventions coming into common use in the nine- 
teenth century, present practical considerations which are de- 
cisive in favor of sustaining the right of laborers to combine. 
The law, if it were formerly otherwise, must change with altera- 
tions in the circumstances of society.6 These alterations have been 
forcibly stated by Mr. Brooks Adams 


“In the nineteenth century our society broke with its past by the intro- 
duction of steam. . . . I suppose within seventy-five years social condi- 


1 Gibson, C. J., in Com. v. Carlisle, Brightly N. P. (Pa.) 36, 41. 

2 Lord Brampton, in Quinn v. Leathem, [1901] A. C. 495, 530. 

8 1 Eddy, Combinations, § 475. 

* Andrews, J.,in Leathem v. Craig, Ireland [1899] 2 Q. B. & Ex. D. 667, 676. And 
see Prof. Wyman, in 17 Green Bag 22, 23. 

5 Hammond, J., in Martell v. White, 185 Mass. 255, 260. It would seem that legis- 
lation restraining or regulating the action of combinations is at least as likely to be 
held constitutional as legislation restricting the liberty or regulating the conduct .of 
a single man. See Holmes, J., in Garroll v. Greenwich Ins. Co., 199 U. S. 401, 409, 
410; also in Aikens v. Wisconsin, 195 U. S. 194, 205. 
See Erle, Trade Unions, 26, n. 1; 9, 38, 30, 47, 48, 49. 
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tions have changed more profoundly than they had done before since 
civilization emerged from barbarism, and apparently we are only at the 
beginning. . . . A new civilization has arisen, based on scientific dis- 
coveries and undreamed of mechanical processes, which, beside generating 
the trade union, develop the monopoly... . ”+ 


Combinations of capital are now a necessity. Modern business, 
in many of its most important forms, cannot be carried on without 
them? 

A very large proportion of laborers are no longer employed 
singly, onin small groups, by individual masters. They are now 
working in large masses in the employ of persons representing 
aggregations of capital. If, then, capital can combine, labor must 
equally be allowed to combine. The inevitable tendency of both 
classes to combine can neither be ignored nor repressed by the 
courts. Judge Holmes has said: “ ... the organization of the 
world, now going on so fast, means an ever increasing might and 
scope of combination. It seems to me futile to set our faces 
against this tendency. Whether beneficial on the whole, as I 
think it, or detrimental, it is inevitable, unless the fundamental 
axioms of society, and even the fundamental conditions of life, are 
to be changed.” ® To permit combination to capital and deny it 
to labor, or vice versdé, would result in revolution, and ought to 
so result.# “ ... the law of capitalist combination cannot per- 
manently remain different from that of labor combination.” ‘The 
law of combination, as laid down for capital, must end as affecting 
the law as laid down for labor, or vice versé. They cannot be kept 
in separate compartments.” ® 

It is plain that workmen, if each negotiates singly with a combi- 
nation of capitalists, will not attain as favorable terms, either as to 
wages or hours, as could be obtained by collective bargaining on 


1 Centralization and the Law, 46, 47, 48. 


2 Aggregations of capital usually exist under the form of a corporation. Some 
technical lawyer may, perhaps, set up a claim that a corporation is, in the eye of the 


law, a single legal person, and hence cannot be regarded as acombination. But the : 


fictitious legal entity is composed of natural persons, and the courts will go behind 
the legal entity and look at the natural persons wherever justice requires. 

8 Holmes, J., in the dissenting opinion in Vegelahn v. Guntner, 167 Mass. 92, 108. 

4 See dissenting opinion of Caldwell, J.,in Hopkins v. Oxley Stave Co., 83 Fed. 
Rep. 912, 932, 933, 938, 939- 

5 Prof. Ashley, in Nat. Rev. for March, 1906, pp. 65, 66. These sentences, though 
apparently written with special reference to the methods allowable to combina- 
tions, seem also applicable to the primary question of permitting the existence of 
combinations. 
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their part. Some of us are old enough to remember the days 
when no unions had been formed among the workmen in certain 
large industries owned by aggregations of capital; and we believe 
that the laborers did not then, in some respects, enjoy as favorable 
terms as they deserved.! Today, “ . . . the mass of wage earners 
can no longer be dealt with by capital as so many isolated units. 
The time is passed when the individual workman is called upon to 
pit his single, feeble strength against the might of organized 
capital.” 2 

Later on, under the head of “ justification,” the view will be ad- 
vanced that a defendant is liable who, by temporal inducement, 
instigates an outsider (not a fellow craftsman, not an employer of 
the craft, and having no direct interest in the dispute) to take part 
in a labor conflict to the damage of the plaintiff. Why, it may be 
asked, does not this view necessarily imply the intrinsic unlawful- 
ness of acombination? Must not each member of a combination 
be regarded as influencing his co-members to do whatever the com- 
bination does?® We reply that there is a wide difference between 
thus inducing a neutral to take part in a conflict, and uniting (for 
purposes of conflict) with other persons having similar interests 
with the defendant and taking, after such union, only such action 
as any single man might lawfully have taken if acting indepen- 
dently. Granting that each member of a combination may be 
liable for persuading his fellow members to take action which is 
unlawful, ¢. g., the breaking of a contract, yet this is entirely beside 
our present line of inquiry. We are now considering whether a 
combination is unlawful when it takes only such action as could 
lawfully have been taken by a single man not acting in concert 


1 This is not to be understood as implying that the employers of a former day were 
intentionally unfair to their workmen. Those employers were generally men of high 
character. But almost any man who has a practically absolute power to fix upon the 
terms of a business relation between himself and another person will unconsciously 
settle upon terms unduly favoring himself. It will not occur to him that any injustice 
is being done. He wil! be unable to put himself in the other man’s place. This trait 
(or defect) in human nature will undoubtedly be illustrated at the present day by the 
terms which labor will assume to dictate to capital, whenever labor feels certain that 
capital has no choice but to submit. “This is the inevitable result of human infirmi- 
ties from which laborers are no more exempt than capitalists.” Prof. Bullock, 94 Atl. 
Monthly 437. Of all the maxims of the law there is none sounder than the one which 
says that no man ought to be judge in his own cause. 

2 Attorney-General Olney, as amicus curia,in Platt v. R. R., 65 Fed. Rep. 660; 
quoted in 83 Fed. Rep., at 933. , 
3 See 17 Green Bag 27; 42 Atl. Rep. 107. 
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_with others. And it will be remembered that we have main- 
tained that merely persuading another to do what he had a law- 
ful right to do, ¢. g., to refrain from entering into a contract, is not 
actionable. 

Our conclusion is that the intrinsic nature of a combination 
furnishes no reason for holding that its members incur a greater 
primé facie liability than a single individual. 

The bill now! pending in the British Parliament seems based on 
a much wider proposition; namely, that a combination (of either 
workmen or employers) not only incurs no greater liability than 
a single individual, but also enjoys greater immunity than a single 
individual; in fact, constituting a privileged class not liable for 
the torts of its agents acting within the scope of their authority. 
It now seems assumed that the Trades Disputes Bill will be finally 
enacted in the form which passed the committee stage in the 
House of Commons. The material portion of clause 4 is thus 
stated in the Law Times of Aug. 11, 1906: 


‘An action against a trade union, whether of workmen or masters, or 
against any members or officials thereof, on behalf of themselves and all 
other members of the trade union, for the recovery of damages in respect 
of any tortious act alleged to have been committed by or on behalf of the 
trade union, shall not be entertained by any court . . .”? 


In the note below will be found some very pungent criticisms 
on this provision.2 Should such a statute be enacted in one of 
our states, its constitutionality would be vigorously questioned. 


1 December, 1906. 
2 It will be noticed that, as the clause then read, the immunity thus conferred was 
not even confined to acts done in the process of a trades dispute. 

8 “ As regards wrongful acts committed by Trade-Unions, all the laws of the realm, 
whether statute or common, are hereby repealed.” Sir Edward Carson, quoted in The 
Spectator for Aug. 11, 1906. 

“Two classes of citizens are deliberately placed above the law in respect to the 
main business of their lives. . . . Both men and masters, when combined in Unions, 
are given a charter of exemption as privileged banditti.” The Spectator, Aug. 11, 
1906. 
“Clause 4, as we have said, passed [through Committee in the House of Lords] 
untouched, and trade unions are therefore free to commit any tortious act, which 
naturally will include defamation, fraud, and deceit, provided it is done for the further- 
ance of a trade dispute. Apparently the promoters of this measure considered, so far 
as these disputes are concerned, that any means will justify the end.” L. T., Dec. 15, 
1906. 

Lord James of Hereford, in the House of Lords, said that Parliament was giving 
trade unions the right to say: “ We can take away a man’s character, destroy his repu- 
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If a combination in its intrinsic nature is not objectionable, are 
labor combinations unlawful on account of aiming at monopoly ; 
namely, monopoly of labor in a particular trade or trades?! That 
they do aim at monopoly does not seem questionable But 
monopoly is also the undoubted aim of various large combinations 
of capjtal.* So long as the state does not suppress the capitalistic 
monopolies, it cannot suppress the labor monopolies without giving 
rise to a revolution, and so vice vers@. At common law mercantile 
monopolies and labor monopolies must be on the same footing. 
Both must be held unlawful, or neither. They must stand or fall 
together. One will not be permanently suppressed unless the other is. 

That capitalistic combinations will in the near future be sup- 
pressed for the sole reason that they aim at monopoly, we, for our 
own part, do not believe. They may and should be regulated ; 
their doings may be brought into the light of publicity; they may 
be deprived of certain special privileges, they may be restrained 
from certain abuses, from unlawful methods of attaining their 
ends; but annihilation on the sole account of their tendency to 
create monopolies will not be their fate. 


tation and living, and we have the right to do these things because we are a trade 
union.” L. T., Dec. 15, 1906. 

“If an employer who is not a member of a union has his plant destroyed through 
the action of a union, where will be his remedy?” L. T., Aug. 11, 1906. 

“ The bill in substance, conceal the matter as you will, legalizes boycotting for the 
benefit of unions, whether of men or of masters.” Prof. A. V. Dicey, in “ A Protest 
against Privilege,” Nat. Rev. for Oct., 1906, p. 223. 

“ Passing now to the demand to protect the funds of trade unions against payment 
of damages for wrongs done by them or by their agents, it must be borne in mind that 
there is no difficulty whatever in doing this by declaring trusts of those funds and 
limiting their application to specified purposes. But this will not answer the purpose 
of the managers of the strikes. They want the control of the funds for promoting 
strikes and for compelling other persons to strike, and yet to protect those funds 
from the claims of persons injured by what is done in carrying out the orders of the 
trade unions. Anything more opposed to legal principles or good sense cart scarcely 
be conceived. . . . The law of agency often produces hardships on employers, but that 
is no reason for altering it in favor of trade unions so as to produce greater injustice 
to others than it produces now to trade unions and other associations who carry on 
their operations by agents.” Lord Lindley’s letter in the London Times of Sept. 6, 
1906; reprinted in the Boston Transcript of Sept. 22, 1906. 

1 “The attempt to force all laborers to combine in unions is against the policy of 
the law, because it aims at monopoly.” Knowlton, C. J., in Berry 7. Donovan, 188 
Mass. 353, 359- Cf. 65 Atl. Rep. 169, 170. 

2 Prof. Bigelow has recently said that labor as well as capital “in combinations is 
in effect an agency in monopoly.” Centralization and the Law, 8. 

8 We are speaking here of combinations other than those known as public service 
companies, upon which the state bestows exclusive privileges in consideration of their 
obligation to render service to the public. 
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Whether the so-called ““monopolies” of the present day are or 
are not objectionable, they certainly are very different from the 
monopolies of former times.1 The old monopolies owed their 
success to governmental grants of exclusive privileges and were 
justly “odious.” But many of the trade and labor monopolies of 
the present day do not owe their prosperity to the special favor of 
the government, but to the number and power of their members.? 
And it is open to other citizens to form rival combinations.® 
““Monopoly” has ceased to mean that the government retains for 
itself, or sells to one person or company, the exclusive right to 
deal in a certain commodity or to carry on a certain kind of 
trading. The present so-called monopoly in trade or labor is 
frequently due to the enterprise of private individuals. 

If we are right in supposing that mercantile monopolies will 
not be suppressed, then it is reasonably certain that labor mo- 
nopolies will be permitted to exist. 

If, on the other hand, all mercantile monopolies, in the broad 
modern sense, are to be overthrown, labor unions will have to 
share their fate; and so vice versé.* But we do not think that at 
the present day combinations of either traders or laborers will 
be suppressed merely because they tend (or indeed aim) to create 
monopolies. 

Thus far we have been considering the probable fate of modern 
monopolies at the hands of the modern common law. What will 
be the practical result of legislation designed to exterminate one 
class of monopolies and at the same time to permit the continued 
existence of the other class? 

If the legislature should pass an act purporting in general terms 
to make monopolies unlawful, but expressly excepting labor monop- 
olies, the act should, and probably would, be held unconstitutional. 
A similar result would follow in case a general statute expressly 
excepted mercantile monopolies from its operation.> How if the 
legislature should single out certain specific kinds of mercantile 
monopolies and expressly prohibit them, carefully omitting all 


1 See 1 Eddy, Combinations, §$ 1, 29-35, 299-307. 

2 See 4o S. E. Rep. 593, fer Brannan, J. 

8 Some of the bitterest contests in labor cases have been waged between rival 
combinations of workmen; ¢. g., Allen v. Flood, Plant v. Woods. 

4“... it is equally logical to condemn such tactics on the part of either trade- 
union or trust, .. .” Prof. Bullock, in 94 Atl. Monthly 436, 437. 

5 See 2 Eddy, Combinations, §§ 909-912; Connolly v. Union Sewer Pipe Co, 184 
U.S. 540. 
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mention of labor monopolies? Even if the act were held con- 
_ Stitutional, the obvious inconsistency and unfairness of such legisla- 
tion would prevent its efficient enforcement and it would soon 
become a dead letter. A similar result would follow if the legisla- 
ture should specifically prohibit labor monopolies, and make no 
provision as to mercantile monopolies. In short, it is, practically 
speaking, as true of legislative action as of judicial action that 
mercantile monopolies and labor monopolies must be treated with 
equal impartiality. And it is highly improbable that a bill prohib- 
iting doth these kinds of monopolies would now be passed by any 
legislature! Entertaining these views, we agree with Professor 


1 The above predictions relate to the probable action of courts and legisla- 
tures at the present moment, and are based on the assumption that most of the 
so-called fundamental principles of the common law are still in force, and that no 
essential changes will immediately be made in our written constitutions. 

But it has been thought by some that the recent astounding changes in social condi- 
tions necessitate a corresponding change in the law; involving great alterations in our 
constitutions. It is possible to gather from the able essays of Mr. Brooks Adams, in 
“ Centralization and the Law,” that all existing legal principles must be discarded and 
an entirely new system evolved to meet the present emergencies. In his belief, two 
grim alternatives now confront us: on the one hand, despotism, either by capitalists 
or trade unionists; on the other hand, the establishment of state socialism (or at least 
state regulation of prices). See 19 Harv. L. REV. 395, 396. 

Prof. Bullock, in his able article, “The Closed Shop” (94 Atl. Monthly 433, 438), 
speaking of the attempt of labor unions to control admission to trades and secure for 
themselves a monopoly of labor, says: “‘ A little reflection should convince any one that 
the conditions under which a man shall dispose of his labor are of such exceeding 
importance to society that, if freedom is to be denied, the restrictions imposed should 
be determined by the government and not by any other agency. Such regulations 
should be just, uniform, and certain; they should not be subject to the possible ca- 
price, selfishness, or special exigencies of a labor organization. Here, as elsewhere, we 
should apply the principle that, when it is necessary to restrict the freedom of labor 
or capital to enter any industry, the matter becomes the subject of public concern and 
public regulation. If membership in a labor organization is to be a condition precedent 
to the right of securing employment, it will be necessary for the government to control 
the constitution, policy, and management of such associations so far as may be req- 
uisite for the purpose in view. Only upon these terms would the compulsory union- 
ization of industry be conceivable. Of course, before such legislation could be enacted, 
a change in the organic law of the states and the nation would need to be effected, for 
we now have numerous guarantees of the right of property in labor.” 

If our legislatures should enact statutes, such as have been advocated in Australia, 
purporting to give unionists a legal preference to employment, and such statutes should 
be upheld either under our present organic laws or under amendments of the Consti- 
tution, it would probably be found necessary to supplement them with a statute giving 
the state power to regulate admission to the unions. Such a supplemental statute 
might bring about a state of things like that now existing in New Zealand and New 
South Wales. The Industrial Arbitration Courts of those states are empowered to 
grant to unionists preference of employment. But “the court usually provides that 
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Lewis?! that the principal danger of labor unions at the hands of 
the courts consists not in the fact that they are aiming toward 
monopoly, but rather in their methods of attempting to obtain 
control. 


Assuming that a combination, in its intrinsic nature, is not 
necessarily unlawful, and assuming also that the obvious aiming 
at monopoly by labor combinations does not make them unlawful, 
still such combinations may use special methods which are unlaw- 
ful. Two methods deserve particular consideration here: the 
expulsion of members and the imposition of fines. 

Suppose that, in the agreement for forming the combination, 
the power of expelling members for disobedience is reserved to 
the majority; and suppose that thereafter a member is induced, 
by the threat of expulsion, to consent to some action prejudicial 
to a third person. Is this method of inducement unlawful as 
against the third person? We think not. If the members can 
lawfully form an organization which is to be governed by the will 
of the majority, then they can drop a member who refuses to 
abide by his agreement to obey.? But it does not follow that the 
combination can discipline a member if the particular action to 
which be refused to conform was not within the scope of the 
articles of association, or was intrinsically unlawful.* 

Suppose that it is one of the articles of agreement that disobe- 
dient members may be heavily fined; and that thereafter the ma- 
jority use the threat of imposing a heavy fine in order to induce 


the union shall have preference only so long as it admits any [competent] applicant 
of good character to membership, without ballot or other formality likely to hamper 
his enrolment, upon payment of moderate fees fixed by the court. This is called 
enforcing the closed shop and open union.” Clark, Labour Movement in Australasia, 
174; Bulletin U.S. Bureau of Labor, January, 1905, 100; /# re The Wharf Labourers’ 
Award, 3 N.S. W. Industrial Arbitration Rep. 290; Ex parte Conway, 3 tid. 362; 
In re Young, 4 ibid. 202. 

1 42 Am. L. Reg. (N. Ss.) 160. 

2 A provision for expulsion was not deemed objectionable in Macaulay v. Tierney, 
19 R. I. 255. See also 18 Harv. L. REv. 428, n. 3; Lewis, Cas. on Restraint of In- 
fringement, etc., 269, n. 3; Beechley v. Mulville, 1o2 Ia. 602. 

See Gladish v. Bridgeford, 113 Mo. App. 726, where a by-law was upheld which 
not only provided for the expulsion of a member guilty of misconduct, but also pro- 
vided that no member should have any business dealings or relations with an expelled 
member. 

Cf. Ertz v. Produce Exchange, 82 Minn. 173, where a somewhat similar provision, 
in connection with other provisions, was held a violation of Minn. Stat., c. 359, Gen. L. 
1899. 

3 Schneider v. Local Union, 40 So. Rep. 700 (La., 1905, 6). 
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a minority member to join in action damaging to a third per- 
son. Is this, as against the third person, an unlawful method of 
inducement? 

It has been held unlawful in Vermont and Massachusetts, and 
this result seems correct. The initial agreement of the member 
does not make the imposition of the fine a lawful method of 
coercion. “ ... when the will of the majority of an organized 
body, in matters involving the rights of outside parties, is enforced 
upon its members by means of fines and penalties, the situation is 
essentially the same as when unity of action is secured among 
unorganized individuals by threats or intimidation.” 2 


Our next inquiry is, what constitutes a justification? 
Professor A. V. Dicey has said: 


“T have long been convinced . . . that the only way in which the 
law of Torts can be reduced to a rational and coherent system is to lay 
down that prima facie any damage done by X to A, in person, property, 
or character, is a tort, but that there are a whole host of cases in which the 
doing damage is on various grounds justifiable, and therefore not a tort.” * 


In Vegelahn v. Guntner 4 Judge Holmes said: 


“It is on the question of what shall amount to a justification, and more 
especially on the nature of the considerations which really determine or 
ought to determine the answer to that question, that judicial reasoning seems 
to me often to be inadequate. The true grounds of decision are considera- 
tions of policy and of social advantage, and it is vain to suppose that solutions 
can be attained merely by logic and the general propositions of law which 
nobody disputes.” 


Under this head of justification, in labor cases, the question 
which is most commonly raised relates to the so-called “right of 
competition.” This term “ competition” has been taken over from 
ordinary mercantile transactions.2 In labor cases it might be 


1 Boutwell v. Marr, 71 Vt. 1; Martell v. White, 185 Mass. 255. Cf Ju re Young, 
4 W. Industrial Arbitration Rep. 202. 

2 Munson, J., in Boutwell v. Marr, 71 Vt. 1, 8. 

8 The italics are ours. 

4 167 Mass. 92, 105, 106. 

5 For criticism of this term as applied to labor disputes, see Knowlton, C. J., in 
Berry v. Donovan, 188 Mass. 353, 358; and cf Holmes, J., in Vegelahn v. Guntner, 167 
Mass. 92, 107. 
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more exact to speak of the defense of self-interest, or conflicts 
of temporal interest, or the legal limits of the “ free struggle for 
life.” But, following the present legal phraseology and subject 
to the above explanation, we use the term “ competition.” 


A defense grounded on the right of competition raises two main 
questions: 


1. Who are competitors ? 
2. What are the legally allowable limits or methods of competition? 


1. Who are competitors? 

The defendant must be, in some reasonable sense, a business 
competitor of the plaintiff, as to the matter in question; 2. ¢., as to 
the matter in regard to which the defendant inflicts damage on 
the plaintiff. It is not enough that the defendant has an interest 
adverse to that of the plaintiff in some other pending matter; and 
a fortiori it is not enough that he has a grievance against the 
plaintiff in reference to some other past transaction. If A is sued 
by C for inducing C’s employer to drop C, who is employed at 
will, A, if himself a candidate for C’s position, may have the right 
of a business competitor. But if A induces the dropping of C 
from employment solely because C and he are having litigation 
over the title to real estate and he wishes to prevent C from earn- 
ing sufficient money to carry on the law suit, A has not the rights 
of a business competitor.2 A labor union cannot use its power 
to deprive one of employment, in order to compel him to pay a 
debt in which the union is interested.2 So merchants who wish to 
punish plaintiff hotel-keeper for his conduct as tax assessor are 
not justified in depriving him of hotel custom by threatening not 
to buy goods.of any commercial traveller who stays at the plain- 
tiff’s hotel.* 

It is now coming to be acknowledged that in a controversy 


1 We are here considering only conflicts of temporal interests, where the motives of 
both parties are selfish. Interesting questions may arise as to the justification of philan- 
thropists who, out of concern for the welfare or morals of others, take action damagirg 
to a business which they deem harmful to the community, but which is not carried 
on in violation of law. See Lord Herschell, in Allen v. Flood, [1898] A. C.1, 9; also 
43 Am. L. Reg. (N. Ss.) 103-104. And cf 42 Am. L. Reg. (N. Ss.) 158, n. 82. 

2 The principle of this illustration was applied to a different set of facts in London, 
etc., Co. v. Horn, 206 Ill. 493. 

8 Giblan v. Nat’l, etc., Union, [1903] 2 K. B. 600. 

* Webb v. Drake, 52 La, Ann. 290. 
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between employers and workmen in respect to wages, hours, etc., 
both parties have the rights of business competitors in the broad 
sense. There is a conflict of temporal interests between buyers 


other loses.” 
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and sellers of labor; in general, “ whatever one party gains the 


2. What are the legally allowable limits or methods of com- 
petition ? 

Excluding as clearly unlawful such methods as defamation, 
fraud, force, and inducement to break contracts, the question is, 
what are the limits of right conduct by persons engaged in 
economic contests? Or, more narrowly, what are the limits of 
legal conduct in labor disputes? 

It is proposed to consider here only one group of cases, the 
most common and the most important; namely, where the defend- 
ant justifies on the ground that he has only been making a lawful 
use of his personal right to work or not to work. It is assumed, 
for reasons already stated, that these rights are not absolute; not 
so fully privileged as to make it unnecessary to show a special 
justification for damage intentionally inflicted by their use. 

A defendant may claim that he is justified in objecting to being 
associated with certain workmen; or that he is justified in objecting 
to the source from which the employer obtains material to be 
worked upon, or to the disposition which the employer makes 
of the products of his labor. He may object to being associated 
with other workmen on account of their bad character, their race, 
their religion, their politics, their non-unionism; or it may be from 
his dislike to them for no reason that he can specify, any more 
than in the traditional instance of “ Dr. Fell.” But the question is 
not whether the defendant can be compelled to work with associates 
whom he dislikes, nor whether he can be sued for simply abstain- 
ing from working in their company. The case stated at the 
beginning of this article is one where a defendant intentionally 
induces a third person to refrain from entering into business rela- 
tions with the plaintiff. In such a case the defendant is doing a 
great deal more than exercising his own right not to work. He is 
using that right as a lever to induce another person to exercise 
his right in a manner damaging to the plaintiff. Or, rather, the 
defendant is threatening to exercise his own right unless another 


1 Sir Godfrey Lushington’s Report, annexed to Report of Royal Commission, p. go. 
See also Caldwell, J., in Hopkins v. Oxley Stave Co., 83 Fed. Rep. 912, 937-938. 
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person takes action damaging to the plaintiff; or, more exactly still, 
he is offering to refrain from exercising his own right on condition 
that another person will take action damaging to the plaintiff. _ 

Does such conduct on the defendant’s part exceed the proper 
limits of liberty, or self-defense, or economic competition? 

This presents a difficult problem, but of a kind not new to the 
law. 

If the right or interest of the defendant is to be considered by 
itself, as if entirely independent of any relation to other persons 
and without regard to the harm which the exercise of his right 
may cause to others, he may have a strong case. And so, con- 
versely, may the plaintiff. In some decisions judges seem to look 
only at the interest of one side, and virtually ignore that of the 
other side! But the defendant’s right, the legal limit of his con- 
duct, is not to be determined solely in view of his own interest and 
convenience, but in view also of the interest and convenience of 
others. ‘Neither the Mogul Case nor any other says that the 
promotion of one’s own interest will justify any and every means 
by which that end can be accomplished, and the utmost that can 
be said about self-interest as a justification for doing mischief to 
others is that it is one of the circumstances to be taken into con- 
sideration in determining whether there is or is not just excuse for 
the wilful infliction of loss upon others.” ? 

How can the defendant’s liberty be curtailed without depriving 
it of the greater part of its value? On the other hand, how can 
the defendant’s liberty be left wholly unrestricted without render- 
ing nugatory the correlative right of the plaintiff, or seriously 
impairing the interests of the general public? 


“We are presented in this case with an apparent conflict or antinomy 
between two rights that are equally regarded by the law... ”® 


Every person has a right under the law, as between him and his 
fellow citizens, to reasonably full freedom in disposing of his own 
labor or his own capital according to his own will, so far as the 


exercise of this right can be made compatible with the exercise 
of similar rights by others.‘ 


1 See 18 Harv. L. Rev. 448. 


2 Wills, J.,in Allen v. Flood, [1898] A. C. 1, 48. See also Carpenter, J., in Rindge a. 
Sargent, 64 N. H. 294. 


5 Bowen, L. J., in Mogul, etc., Co. v. McGregor, 23 Q. B. D. 598, 611. 
* Cf. Erle, Trade Unions, 12. 
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‘The legal right of a man to work is not absolute, but is based upon, 
and conditioned by, the welfare of society.”’? 

“The welfare of society is even more important than the welfare of 
organized workmen, and the welfare of each is bound up in the welfare 
of the other.” ? 

“ These are exercises of personal freedom which are perfectly legitimate 
in themselves, but which cannot be indulged in without interfering with rival 
exercises of personal freedom by others. One must give way to the other, 
and questions immediately arise as to which is to prevail, and whether the 
diminution of either by the exercise of the rival freedom gives rise to a right 
of action.” * 


It has been said that the principal business of the common law 
is the adjustment of conflicting rights. 

Mr. Dicey has told us that the law of self-defense is a com- 
promise.* 

The same high authority has said: 


“ , ,. the most which can be achieved by way of bringing into harmony 
two essentially conflicting rights [the learned author is here speaking of 
the right to individual freedom and the right of association] . .. is to 
effect a rough compromise between them. Such a practical solution of a 
theoretically insoluble problem is sometimes possible. That this is so is 
proved by our existing law of libel. It is a rough compromise between 
the right of A to say or write what he chooses, and the right of X not 
to be injured in property or character by A’s free utterance of his 
opinions.” 


We think that these views apply to the class of cases now under 
discussion. Decisions upon the sufficiency of alleged justifications 
must be the result of a compromise, and a rough compromise at 
that. And the distinctions between cases in which opposite results 
are reached must very often be differences of degree. “... in 
many cases the test of whether that which in itself and so far as 
its mere nature goes is not unlawful constitutes a cause of action 
or not is degree.” ® 


1 Mitchell, Organized Labor, 278. 

2 Sbid., 423. 

8 Wills, J., in Allen v. Flood, [1898] A. C. 1, 46. 

* Dicey, The Constitution, 6 ed , 437. 

The law of negligence “is in its very nature a compromise.” Prof. Bohlen, 40 Am. 
L. Reg. (N. 8.) 83. 

5 Dicey, Law and Opinion in England, Appendix 466. 

® Wills, J., «dé supra, 46. ; 
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What, in a general way, are the requisites of justification? ! 

Of course, the mere fact that a business competitor has inten- 
tionally done acts which he knew would seriously damage the 
plaintiff does not necessarily establish his liability. Nor, on the 
other hand, does the fact that such acts were very beneficial to 
the defendant necessarily exonerate him. 

It is submitted that there can be no justification unless the 
following general requisites are complied with: 


1. There must be a conflict of interest between plaintiff and defendant 
as to the subject matter in regard to which the damage is done. Or, at 
least, there must be a legitimate interest of defendant to be directly served 
as to that subject matter. 

2. The damaging act must be reasonably calculated to substantially 
advance the interest of the defendant.* 

3. The damage resulting to the plaintiff, or to the general public (includ- 
ing the employer), must not be excessive in proportion to the benefit to the 
defendant. In other words, there must be a reasonable proportion between 


the benefit to the defendant and the damage to the plaintiff or to the 


public.‘ 
4. Even where propositions 1, 2, and 3 are made out, the justification 
must be confined to those cases where defendant uses only his own con- 


1 In Giblan v. Nat'l, etc., Union, [1903] 2 K. B. 600, 618, Romer, L. J., said that “it 
is not practically feasible to give an exhaustive definition of the word [justification] to 
cover all cases.” Cf Hammond, J., in Martell v. White, 185 Mass. 255, 258. 

2 “But the fact that the business of a plaintiff is destroyed by the acts of the de- 
fendants done in pursuance of their right of competition is not decisive of the illegality 
of them.” Loring, J., in Pickett v. Walsh, 78 N. E. Rep. 753 (Mass., 1906). 

8“... even a substantial and lawful end may not warrant the use of the par- 
ticular means not adapted to the accomplishment of that end.” 18 Harv. L. Rev. 
442. 

In Hopkins v. Oxley Stave Co., 83 Fed. Rep. 912, 935-936, Caldwell, J., said: “ The 
grounds of the boycott are wholly immaterial in determining the right to boycott. 
Whether organized labor has just grounds to declare a strike or boycott, is not a 
judicial question.” We submit that, however correct these views may be as applied 
to the case then before the court, and using the word “ boycott ” in the sense intended 
by the learned judge, yet they cannot be affirmed as abstract general propositions 
of universal application. 

It has been suggested that legal excuse “should not be found in the interest or 
advancement of the defendant,” but “should be found, if at all, in the interest of the 
community at large.” No doubt the interest of the defendant is not the only consid- 
eration. The interest of the community is also to be regarded. But the interest of 
the defendant is certainly one of the circumstances to be:taken into consideration. 

4“... an unjustifiable end, that is, an end which intentionally inflicts a damage 
upon a particular individual without a corresponding and compensating advantage to 
the one who inflicts it or to those whom he represents.” 18 HARV. L. REV. 439. 
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duct as a lever, and therewith operates directly upon the possible employer 
or customer of the plaintiff. Defendant can never justify using his right to 
work or not to work (or any other right) as a temporal inducement to influ- 
ence an outsider, or fourth person,’ to exert pressure upon the possible 
employer or customer of the plaintiff. 

Seremiah Smith. 


[Zo be continued. | 


1 See previous explanation of these terms, ante, p. 265. 
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THE RIGHT OF A SELLER OF GOODS TO 
RECOVER THE PRICE. 


Dedicated to Professor Langdell. 


HE English Sale of Goods Act provides in regard to the 
seller's right to sue for the price upon a contract of sale: 4 


“(1) Where, under a contract of sale, the property in the goods has 
passed to the buyer, and the buyer wrongfully neglects or refuses to pay for 
the goods according to the terms of the contract, the seller may maintain an 
action against him for the price of the goods. 

“‘(2) Where, under a contract of sale, the price is payable on a day cer- 
tain irrespective of delivery, and the buyer wrongfully neglects or refuses to 
pay such price, the seller may maintain an action for the price, although the 


property in the goods has not passed, and the ‘—- have not been appro- 
priated to the contract.” 


There can be no doubt of the correctness of the first provision 
of the foregoing section; namely, that where the property in the 
goods has passed and the buyer wrongfully neglects or refuses to 
pay for them, the seller may recover the price. Of course credit 
may have been given or the price may have been payable upon 
condition, and unless the term of credit has expired or the condi- 
tion happened, no recovery can be had. In such a case the refusal 
of the buyer to pay would not be wrongful. The affirmative pro- 
vision of the statute contains, however, the negative implication 
that unless the property in the goods has passed to the buyer, the 
seller cannot maintain an action for the price. This, indeed, ex- 
presses the general rule of the English law,? and the reason for the 
rule is plain. As the seller still is owner of the goods, he ought 
not to be given also the price for them. His damage is the differ- 


ence in value between what he now has, namely, the goods, and ° 


what he would have had if the defendant had not broken his con- 
tract, namely, the price. Nevertheless, a large number of states 
do not follow the English law in this matter. If the reason why 
the property in the goods has not passed to the buyer is because 


1 § 49. 
2 Atkinson vz. Bell, 8 B. & C. 277. See also Elliott v. Pybus, 10 Bing. 512. 
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the buyer wrongfully refused to take title when offered to him, 
according to the weight of authority, perhaps, in this country, the 
seller may recover the full purchase price! The reason for allow- 
ing this is not always very clearly stated. The earliest decision was 
in a New York case,” an action for the price of a sulky built to 
order by the plaintiff for the defendant and refused when tendered 
by the plaintiff, who thereupon said he would leave it with a 
third person and accordingly did so. In allowing the plaintiff to 
recover the full price the court relied on early cases under the 
Statute of Frauds. In these early cases it was held that such a 
contract as the one in suit was a contract not of sale but for work 
and labor. This being true, the court held as a consequence that 
though the plaintiff did not-recover the price directly, as for goods 
sold, the amount of recovery should be, nevertheless, fixed by 
the price, since that was the agreed value of the labor. The 
only way in which this reasoning can be answered in a wholly 
satisfactory way is by confessing that the authorities, under the 
Statute of Frauds, which have held that a contract for goods to be 
made to order is not a contract of sale but a contract for work and 


labor, are erroneous. This is now admitted in England, and the 


early decisions are overruled. But in many states in this country 
it is still law that where. goods are to be made to order, which are 
of a special kind differing from those ordinarily made by the seller, 
the contract is not one of sale, but for work and labor; 5 and in 


1 Habeler v. Rogers, 131 Fed. Rep. 43, 45 (C. C. A.) ; Kinkead v. Lynch, 132 Fed. 
Rep. 692; Magnes v. Sioux City Seed Co., 14 Colo. App. 219; Darby v. Hall, 3 Penne- 
will (Del.) 25; Ames v. Moir, 130 Ill. 582; Trunkey v. Hedstrom, 131 Ill. 204, 209; 
Osgood vw. Skinner, 211 Ill. 229; Comstock v. Price, 103 Il. App. 19; Dwiggins v. 
Clark, 94 Ind. 49; Rastetter v. Reynolds, 160 Ind. 133; Moline Scale Co. v. Beed, 52 
Ia. 307 ; McCormick Machine Co. v. Markert, 107 Ia. 340; Bell v. Offutt, 10 Bush 
(Ky.) 632, 639; Singer Mfg. Co. v. Cheney, 21 Ky. L. Rep. 550; Ozark Lumber Co. 
v. Chicago, 51 Mo. App. 555; Gordon v. Norris, 49 N. H. 376; Black River Lumber. 
Co. v. Warner, 93 Mo. 374; Bement v. Smith, 15 Wend. (N. Y.) 493; Dustan z. 
McAndrew, 44 N. Y. 72, 78; Atkinson v. Truesdell, 127 N. Y. 230; Van Brocklen 
v. Smeallie, 140 N. Y. 70; Craigin v. O’Connell, 50 N. Y. App. Div. 339; 169 N. Y. 
573; Levy v. Glassberg, 92 N. Y. Supp. 50 (Sup. Ct., App. Term) ; Shawhan v. Van 
Nest, 25 Oh, St. 490; Rhodes v. Mooney, 43 Oh. St. 421, 425; Smith v. Wheeler, 7 Ore. 
49; Reynolds v. Callender, 19 Pa, Super. Ct. 610; Ballentine v. Robinson, 46 Pa. St. 
177; Pratt v. S. Freeman & Sons Co., 115 Wis. 648. 

2 Bement v. Smith, 15 Wend. (N. Y.) 493 (1836). 

3 Towers v. Osborne, Str. 506; Crookshank v. Burrell, 18 Johns. (N. Y.) 58. 

4 Lee wv. Griffin, 1 B. & S. 272. 

5 Flynn v. Dougherty, 91 Cal. 669; Atwater v. Hough, 29 Conn. 508; Cason z. 
Cheely, 6 Ga. 554; Yoe v. Newcomb, 33 Ind. App. 615 ; Edwards v. Grand Trunk Ry. 
Co., 48 Me. 379; Crockett v. Scribner, 64 Me. 447; Mixer v. Howarth, 21 Pick. (Mass.) 
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other states it is held that in any case where the contract is for 
the sale of a commodity not in existence at the time, and which the 
seller is to manufacture or put in a condition to be delivered, the 
contract is one for work and labor.! . 

It may be doubted whether the states which have adopted one or 


the other of these views under the Statute of Frauds would gener- 


ally admit, as a consequence of their decisions, that the contracts 
in question should be treated as contracts for work and labor in 
such a sense that the price must be paid for the work rather than 
for the title to the property. It would indeed be unfortunate if the 
strained construction which has been adopted in order to evade 
the Statute of Frauds should be applied in other classes of cases. 
It should rather be said, and probably would be, that though a 
contract may not be a contract of sale within the meaning of the 
Statute of Frauds, if it is contemplated that special work and labor 
by the seller shall go into it, it is, nevertheless, a contract of sale 
for other purposes. There can, in fact, be no doubt that the price 
is promised for the completed article, not for the work and ma- 
terials which have gone into its manufacture. The reason, there- 
fore, on which Bement v. Smith? was rested cannot be supported. 
It is not generally adopted today,? and the New York court has 
long ceased to rest the buyer’s right to the price on this reason. 
A later New York decision* laid down the rule broadly that 


205; Goddard v. Binney, 115 Mass. 450; Turner v. Mason, 65 Mich. 662; Russell z. 
Wisconsin Ry. Co., 39 Minn. 145; Brown & Haywood Co. v. Wunder, 64 Minn. 450; 
Pitkin v. Noyes, 48 N. H. 294; Prescott v. Locke, 51 N. H. 94; Pawelski v. Har- 
greaves, 47 N. J. L. 334; Mechanical Boiler Co. v. Kellner, 62 N. J. L. 544; Roubicek 
wv. Haddad, 67 N. J. L. 522; Orman wv. Hager, 3 N. M. 331; Puget Sound Depot v. 
Rigby, 13 Wash. 264; Meincke v. Falk, 55 Wis. 427; Hanson v. Roter, 64 Wis. 622 ; 
Gross v. Heckert, 120 Wis. 314; Williams-Hayward Co. v. Brooks, 9 Wyo. 424. See 
also Sawyer v. Ware, 36 Ala. 675; Scales v. Wiley, 68 Vt. 39. 

1 Bennett v. Nye, 4 Greene (Ia.) 410 (c£ Mighell v. Dougherty, 86 Ia. 480; Lewis 
v. Evans, 108 Ia. 296; Dierson v. Petersmeyer, 109 Ia. 233) ; Eichelberger v. McCauley, 
5 Har. & J. (Md.) 213; Bagby v. Walker, 78 Md. 239; Deal v. Maxwell, 51 N. Y. 652; 
Higgins v. Murray, 4 Hun (N. Y.) 565, 73 N. Y. 252; Parsons v. Lotcks, 48 N. Y. 17; 
Cooke v. Millard, 65 N. Y. 352; Hinds v. Kellogg, 13 N. Y. Supp. 922; aff. 133 N. Y. 
536; Deal v. Maxwell, 51 N. Y. 652; Talmadge v. Lane, 17 N. Y. Misc. 731, 41 N. Y. 
Supp. 413. See also Roubicek v. Haddad, 67 N. J. L. 522; Warren-Co. v. Holbrook, 
118 N. Y. 586, 593; Joy w. Schloss, 15 Abb. N. C. (N. Y.) 373; Winship v. Buzzard, 
9 Rich. (S. C.) 103; Suber v. Pullin, 1 S. C. 273; Mattison v. Wescott, 13 Vt. 258; 
Ellison v. Brigham, 38 Vt. 64; Forsyth v. Mann, 68 Vt. 116; also Hientz v. Burkhard, 
29 Ore. 55. 

2 15 Wend. (N. Y.) 493. 

8 It was, however, followed in Ballentine v. Robinson, 46 Pa. St. 177. 

¢ Dustan v. McAndrew, 44 N. Y. 72. 
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any seller might at his option store or retain the property for 
the vendee and sue him for the entire purchase price. This doc- 
trine is stated broadly as applicable not only to cases where 
the title has passed, but to cases where the buyer’s default con- 
sists in not letting it pass. This decision and the rule laid 
down therein have been very influential in other jurisdictions, and 
cases which refuse to confine the seller to the difference between 
the contract price and the market price generally go back to this 
New York decision for their foundation. 

Of course, if the seller is entitled to the price, the buyer must be 
entitled to the goods. At what moment the title passes to him is 
not much discussed in the decisions, but the statement of the rule 
that the seller may store or retain the property for the buyer im- 
plies that when the seller deposits the goods with a third person 
for the buyer, or gives notice to the buyer by suing for the price 
or otherwise, that he himself is holding the goods for the buyer, 
either the title thereupon passes, or, what amounts to the same 
thing, the rights of the parties will subsequently be adjusted as if 
it had passed at that time.2, The remedy thus allowed is neither 
more nor less than specific performance of the contract. In a 
court of equity a contract for a purchase of land is enforced by a 
decree ordering the defendant to pay the price upon the transfer 
of title. In the case of a sale of goods the New York court and 
other courts following its rule allow the seller by force of his own 
expressed volition to make the buyer owner in spite of the buyer's 
dissent, and thereupon to recover the price. 

Some states restrict the application of the New York doctrine to 


1 “ The vendor of personal property, in a suit against the vendee for not taking and 
paying for the property, has the choice ordinarily of either one of three methods to 
indemnify himself: (t) he may store or retain the property for the vendee, and sue 
him for the entire purchase price ; (2) he may sell the property, acting as the agent for 
this purpose of the vendee, and recover the difference between the contract price and 
the price obtained on such resale ; or, (3) he may keep the property as his own, and 
recover the difference between the market price at the time and place of delivery and 
the contract price.” Dustan v. McAndrew, 44 N. Y. 72, 78, ger Earl, C. The same 
statement is expressly applied to executory contracts of sale in Ackerman v. Rubens, 
167 N. Y. 405. 

2 It would follow that thereafter the risk of loss must be upon the buyer, and this 
is borne out by the reasoning in Neal v. Shewalter, 5 Ind. App. 147, 154. The 
property in question in that case after having been wrongfully refused by the buyer was 
destroyed by fire. The court said the goods “ remained the property of the [sellers]. 
They did not place themselves in the position of bailees for the [buyers]. Therefore 
they would be entitled only to the difference between the contract price and the market 
price at the time and place at which the [buyers] became in default.” 
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cases where the goods contracted for are of a peculiar kind, not 
readily salable on the market and as to which, therefore, a market 
price cannot readily be fixed! The doctrine, whether in its 
broadest or most restricted form, at first sight strikes most legal 
theorists as both anomalous and erroneous, It is generally con- 
demned by the text-writers.2 But the rule in its more limited 
form should commend itself. The very fact of the wide adoption 
of a doctrine which is, and is known to be, contrary to the rule 
previously prevailing shows that the new doctrine must commend 
itself to the sense of justice of the courts,and if the matter be 
looked at broadly as one of justice rather than one of technical 
remedies permitted by our law, it will be hard to find a reason why 
the seller of land should be allowed to force the buyer to take it 
and pay the price while the manufacturer of goods for a special and 
peculiar order should not be. Insuch a case the seller may urge the 
very reason which courts of equity have habitually given for allow- 
ing specific performance of contracts in regard to sales of land, the 
inadequacy of damages. It is true the remedy is not mutual. The 
buyer is without specific redress if the seller refuses to make 
the goods, or refuses to give them upif he has madethem. But the 
buyer is much less in need of the remedy of specific performance 
in this kind of case than the seller. If the seller does not manu- 
facture the goods, the buyer can ordinarily do better by getting 
some one else to manufacture them than he could do by trying to 
force the seller to manufacture against his will. If the goods are 
already manufactured, the seller will rarely be disposed to withhold 
them from the buyer. The very fact that the goods are of aspe- 
cial kind and have no general market value will preclude the seller 
from making any other disposition of them. Doubtless cases 
could be put, however, where the buyer is in need of specific per- 
formance, but the fact that he is allowed no such right either at law 
or in equity ought not to debar the seller from specific redress. 
The requirement of mutuality has perhaps been pushed to the 
extreme of a technicality in equity. 

It is not, however, chiefly because the rule is unjust that fault is 
found with it; it is rather because it seems at variance with estab- _ 


1 Kinkead v. Lynch, 132 Fed. Rep. 692; Black River Lumber Co. v. Warner, 93 Mo. 
374; Ozark Lumber Co. v. Chicago Lumber Co., 51 Mo. App. 555; Gordon v. Norris, 
49 N. H. 376; Smith v. Wheeler, 7 Ore. 49; Ballentine v. Robinson, 46 Pa. St. 177. 

2 Mechem, Sales, § 1694; Burdick, Sales, 2 ed., § 364; Tiffany, Sales, § 103. 
Benjamin does not refer to it. 
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lished legal principles. It seems anomalous that the seller should be 
able to force title upon the buyer by simply electing todoso. This 
is probably the reason why many jurisdictions reject the New York 
doctrine and follow the English law.’ Is it, however, so anomalous 
as is sometimes supposed for one party to an obligation to enforce 
‘it specifically against the other without the aid of a court of equity? 
Is it not constantly done in cases where rescission of title to personal 
property is allowed as a remedy? Ifa buyer obtains by fraud the 
seller's assent to transfer the ownership of goods, there is no doubt 
that the buyer gains title thereby.2, Yet there is no more doubt 
that the seller may regain his title by his own election so to do. 
Not only may he bring trover,? but he may also bring replevin*4 
It can hardly be doubted that if the seller could regain possession 
of the goods peaceably without the aid of a court, he might do so, 
and would thereby be revested with title.6 This is nothing else 
than specific enforcement of the obligation of the fraudulent buyer 
to return the title wrongfully acquired by him. Moreover the 
seller must, as a condition of recovery, return to the buyer what- 


1 Grier v. Simpson, 8 Houst. (Del.) 7; John Deere Co. v. Gorman, 9 Kan. App. 675; 
Moody v. Brown, 34 Me. 107; Tufts v. Grewer, 83 Me. 407; Greenleaf v. Gallagher, 
93 Me. 549; Greenleaf v. Hamilton, 94 Me. 118; Tufts v. Bennett, 163 Mass. 393; 
McCormick Machine Co. v. Balfany, 78 Minn. 370; Funke v. Allen, 54 Neb. 407; Un- 
excelled Fire Works Co. v. Polites, 130 Pa. St. 536; Jones v. Jennings, 168 Pa. St. 
493; Puritan Coke Co. v. Clark, 204 Pa. St. 556 (but see Ballentine v. Robinson, 46 
Pa. St. 177); Gammage v. Alexander, 14 Tex. 414; Tufts v. Lawrence, 77 Tex. 526; 
Rider v. Kelley, 32 Vt. 268 ; American Leather Co. v. Chalkley, 101 Va. 458, 463. See 
also Morris v. Cohn, 55 Ark. 401; First Bank v. Ragsdale, 171 Mo. 168, 185; 
Dowagiac Mfg. Co. v. Mahon, tor N. W. Rep. 903 (N. D.). 

2 Thus, if the buyer resells the goods to a purchaser for value without notice, the 
latter gets an indefeasible title. Leask v. Scott, 2 Q. B. D. 376; Williamson z. Russell, 
39 Conn. 406; Walp v. Mooar, 76 Conn. 515, 517; Hall v. Hinks, 21 Md. 406; National 
Bank v. Baltimore & Ohio R. R., §9 Atl. Rep. 134 ; Goodwin v. Mass. Loan and Trust 
Co., 152 Mass. 189, 198; Root v. French, 13 Wend. (N. Y.) 570. But if the buyer 
had acquired merely possession by fraud, not even a purchaser for value without 
notice could get title. Baehr v. Clark, 83 Ia. 313; Rohrbrough v. Leopold, 68 Tex. 
254. So the seller may “affirm” the sale and sue for the agreed price, —a remedy 
which proceeds upon the assumption that title is in the buyer. See Schwartz v. 
McCloskey, 156 Pa. St. 258, 264. 

8 Thurston v. Blanchard, 22 Pick. (Mass.) 18; Moody v. Drown, 58 N. H. 45; 
Baird v. Howard, 5t Oh. St. 57, 22 L. R. A. 846. 

4 John V. Farwell Co. v. Hilton, 84 Fed. Rep. 293; Cox Shoe Co. v. Adams, 105 Ia. 
402; Hall v. Gilmore, 40 Me. 578; Skinner v. Michigan Hoop Co., 119 Mich. 467 ; 
Field v. Morse, 54 Neb. 789; Baker v. McDonald, 104 N. W. Rep. 923 IL. R.A. 
(N. S.) 474; Sisson v. Hill, 18 R. I. 212, 21 L. R. A. 206. 

5 Wheelden v. Lowell, 50 Me. 499. 
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ever was paid for the goods.1 Generally the buyer will refuse to 
receive it, and the seller may then tender it and recover as if he had 
actually returned it.2 Let it be supposed the price was itself in 
the form of a chattel. When the defrauded seller tenders back 
this chattel, and the tender is refused, and the seller thereupon is 
allowed to recover what he had parted with or its full value, the 
relief necessarily proceeds upon the assumption that the seller has 
restored title to the buyer in the chattel given as the price, without 
the buyer’s assent.? If the property in question is land and the 
buyer has fraudulently acquired a conveyance, the seller must go 
into equity in order to get a reconveyance, but in the case of a. 
sale of goods he can regain title to what he has parted with and 
revest the buyer with title to the consideration without this 
procedure. 

The same rules of law apply where rescission of title is allowed 
for other reasons than for fraud, — as mistake, duress, or infancy. 
So if an infant pleads his infancy in order to prevent recovery of . 
the price of goods, the seller may replevy the goods.* This neces- 
sarily means that the seller by his own election enforces specifically 
the obligation of the infant to return the goods which he will not 
pay for. To say that the infant’s plea is an assent to retransfer the 
goods is to state a fiction. It is immaterial whether the infant 
assents or expressly dissents. 

The remedies allowed to an unpaid seller after the title has passed 
to the buyer, other than the right to recover the price, illustrate 
the same principle. The seller may by his own act take title out 
of the buyer and revest it either in himself or in a third person to 
whom a resale of the goods is made. The English law formerly 
denied this,5 but the Sale of Goods Act now allows the right of 
resale. As yet the law of England does not allow a rescission of 


1 Save in exceptional cases. See 21 L. R. A. 206, n., and 1 L. R. A. (N. S.) 474. 

2 Barnett v. Speir, 93 Ga. 762; Porter v. Leyhe, 67 Mo. App. 540. See also Milli- 
ken v. Skillings, 89 Me. 180. 

8 In Nolan v. Jones, 53 Ia. 387, one party to an exchange, induced by fraud, was al- 
lowed replevin to recover his goods. The court says that because of the fraud the 
transaction was “void,” but also says the plaintiff might have “affirmed” it. To 
the same effect is Porter v. Leyhe, 67 Mo. App. 540. Cf. Barnett v. Speir, 93 Ga. 762; 
Haase v. Mitchell, 58 Ind. 213, also cases of exchange. 

* Badger v. Phinney, 15 Mass. 359. 

5 Martindale v. Smith, 1 Q. B. 389; Page v. Cowasjee Eduljee, L. R. 1 P. C. 127. 

6 § 48 (3). ‘ Where the goods are of a perishable nature, or where the unpaid seller 
gives notice to the buyer of his intention to resell, and the buyer does not within a 
reasonable time pay or tender the price, the unpaid seller may resell the goods and 
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the title otherwise than by resale, but the right of resale necessarily 
involves a transfer of title without the assent of the owner of the 
property. It does not help the matter to imply a fictitious agency 
calling the seller the agent of the buyer to resell. In this country 
the seller’s right not simply to resell the goods, but to rescind the 
transfer of title and take title back to himself, is well recognized.! 
Thus, if the seller resells the goods for a greater price than that 
fixed by the original bargain, the original buyer is not entitled to 
the difference. It is the profit of the seller since he was justified 
in regarding the goods as his own.? The séller in thus acting is 
foreclosing his lien. Incase he chooses to resell on account of the 
buyer it is a foreclosure by sale. In case he elects to retake title 
to himself it is a strict foreclosure. In the case of land a bill in 
equity might be necessary. In the case of goods the result is 
reached more summarily. 

In the converse case, where the buyer seeks to rescind a transfer 
of title to him, whether for fraud, mistake, or breach of warranty, 
the same rule again prevails. The buyer may, if he chooses, recover 
the price that he has paid, and is not obliged to sue for the differ- 
ence in value between the property which he has acquired and the 
price which he paid. He recovers the price in full if he elects to do 
so. This election necessarily operates as a transfer of the title back 
to the seller. The doctrine which permits one whose goods have 
been converted to “ waive the tort” and sue for the value of the 
goods, or the price for which the converter has sold them, is 
another case where a plaintiff transfers title by his own action, with- 
out any assent of the defendant.2 Indeed, even where trover is 
brought for the conversion, it is impossible to justify the existing 
rule of damages which gives the injured party the full value of the 
goods except on the theory that the title to the goods is transferred 
to the buyer. If the plaintiff were regarded as continuing the 
owner of the goods, he should recover damages equal in amount 
only to the loss which he suffered by the deprivation of possession 


recover from the original buyer damages for any loss occasioned by his breach of 
contract.” 

1 See cases cited ante, p. 364, n. I. 

2 Warren v. Buckminster, 24 N. H. 336; Bridgford v. Crocker, 60 N. Y. 627. See 
also Strickland v. McCulloch, 8 N. S. W. 324. So the Indian Contract Act, § 107, pro- 
vides that the lien-holder, though title has passed, may resell the goods, and though 
“the buyer must bear any loss,” he “ is not entitled to any profit which may occur on 
such resale.” 
® See Keener, Quasi-Contracts, 159. 
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of the property. If the property were destroyed, of course this 
would equal the value of the goods; but if the property still 
remained in existence, it might well be a comparatively small 
amount.} 

A case which presents.a still closer analogy to that primarily 
under discussion arises in the law of conditional sales. As will be 
seen hereafter, in such sales the buyer may recover the full price, 
though title to the goods has not been transferred. It is further 
generally held that if the seller sues for the price, he cannot there- 
after reclaim the goods, although according to the contract the 
title was to remain in the seller until the price was paid.2 Thus 
the seller loses a title which by the contract was still to remain in 


1 It is actually held that title to the goods passes to the defendant either when 
judgment is given for the plaintiff or when the execution upon the judgment is satis- 
fied. See Miller v. Hyde, 161 Mass. 472. So late a time as either of these days seems 
somewhat inconsistent with the rule of damages, because in order to justify full dam- 
ages it would seem on theory that the plaintiff must have had a cause of action justi- 
fying such damages at the time the action was brought, an assumption which can only 
be sustained as a universal rule on the theory that title to the property had passed to 
the defendant at that time. If we take the time of transfer of title, however, to be the 
later period when judgment is rendered or execution satisfied, there is still a case 
where title is transferred from one party to the other without the assent of both parties 
and without the aid of a court of equity. 

2 Parke Co. v. White River Co., 101 Cal. 37; Holt Mfg. Co. v. Ewing, 109 Cal. 
353; Crompton v. Beach, 62 Conn. 25; Smith v. Gilmore, 7 D. C. App. 192; Richards 
v. Schreiber, 98 Ia. 422; Bailey v. Hervey, 135 Mass. 172; Whitney v. Abbott, 191 
Mass. 59; Button v. Trader, 75 Mich. 295; Alden v. Dyer, 92 Minn. 134; Dowagiac 
Mfg. Co. v. Mahon, tor N. W. Rep. 903, 905 (N. D.). See also Smith v. Barber, 153 
Ind. 322. These decisions seem erroneous and are opposed to the following : Forbes 
Piano Co. v. Wilson, 144 Ala. 586; Jones v. Snider, 99 Ga. 276; Dederick v. Wolfe, 
68 Miss. 500; McPherson v. Acme Lumber Co., 70 Miss. 649; Campbell Press Co. v. 
Rockaway Pub. Co., 56 N. J. L. 676. See also Thomason v. Lewis, 103 Ala. 426; 
Fuller v. Byrne, 102 Mich. 461; Matthews v. Lucia, 55 Vt. 308. The error in the 
decisions first cited is this, — the reservation of title by the seller is for the purpose of 
securing the price. The transaction is in its essence the same as a chattel mortgage 
given by the buyer on the purchased property to secure the price. Just as the 
mortgagee may sue for the price and also foreclose his mortgage upon the property, so 
_ the seller in a conditional sale should be allowed to sue for the price and also reclaim 
the property, not as his own, but for the purpose of foreclosing it; that is, —for the 
purpose of endeavoring to realize from it the full amount due him. Of course, as 
in the case of a mortgage, the seller should be restricted to satisfaction of his claim 
with interest. If, therefore, judgment for the price is satisfied in part, this should be 
credited, and any excess over the amount due, which may be acquired by seizing and 
disposing of the goods, should be returned to the buyer. Though the cases cited at 
the beginning of this note may be erroneous for the reasen just giyen, the error does 
not relate to the matter for which the cases are here cited; namely, the power of a 
court of law to treat an election on the part of the plaintiff as effectual to transfer title 
to property to the defendant. 
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him, and the buyer acquires it when and because the seller elects 
to sue for the price. A further illustration is found if the seller 
under a conditional sale attaches or levies execution upon the 
property sold. Even in jurisdictions which do not regard the mere 
act of suing for the price a binding election, such a seizure debars 
the seller from thereafter reclaiming fhe property. In effect it 
transfers title to the buyer.1 The same rule is applied in the case 
of chattel mortgages. Even in jurisdictions where it is held that a 
mortgage vests a legal title in the mortgagee, attachment of the 
goods by him deprives him of all rights of ownership in the 
property.? 

A somewhat analogous doctrine of self-help exists in the law of 
executory contracts. If one party to such a contract is guilty of a 
material breach, the other party may elect to rescind it. Courts 
have sometimes endeavored to make out mutual assent by calling 
the breach or repudiation of the wrongdoer in such a case the 
offer to rescind; but this is an obvious fiction. In truth, the 
wrongdoer is under an obligation to permit the rescission of 
the contract, and the injured party is allowed to enforce the obli- 
gation by treating the contract as rescinded without the aid of 
a court? 

The illustrations which have been given show that the allowance 
of what is in effect specific performance of an obligation, or the 
transfer of title at the election of one party without the assent of 
the other without resort to a court of equity, is not unusual in 
our law, and most persons would hesitate to say that in these illus- 
trative cases the plaintiff should be denied the specific execution 
of the obligation due him. Courts of equity have confined the 
right of specific performance of affirmative obligations in regard 
to personal property so narrowly that either injustice must be 
done or the necessary remedy must be sought in another way. 
Indeed, it may be questioned whether the remedy of a bill in 
equity would be so satisfactory in the case of ordinary sales 
of goods as the shorter cut afforded by courts of law. If the 
proper equitable remedy cannot be adequately reproduced by the 


1 Tanner Engine Co. v. Hall, 89 Ala. 628; Montgomery Iron Works v. Smith, 98 
Ala. 664; Fuller v. Eames, 108 Ala. 464; Albright v. Meredith, 58 Oh. St. 194. 

2 Libby v. Cushman, 29 Me. 429; Whitney z. Farrar, 51 Me. 418; Evans v. Warren, 
122 Mass. 303; Dyckman v. Sevatson, 39 Minn. 132; Haynes v. Sanborn, 45 N. H. 
429. 

8 See Wald’s Pollock, Contracts, 3 ed., 339 ef seg. In France and Louisiana the 
injured party brings an action in court for the rescission of the contract. _ 
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procedure of a court of law, it is doubtless wrong for it to invade 
the province of equity. Likewise the results which equity with 
its elastic decrees reaches in analogous cases must be taken as the 
standard of permissible relief, and it is only to reach such results 
by the judgment of a court of law or by permitting an injured 
person to work out his own redress, that relief in these sum- 
mary ways should be allowed. But where the same result can be 
reached at law as in equity, the court of law not only may invade 
the province of equity, but it should do so if the rule of equity is 
more just. Especially should it do so if the court of equity for 
technical reasons refuses to take jurisdiction of the case, and the 
court of law must give the only available remedy. Where a seller 
has prepared goods of a special and peculiar kind under a contract 
and the buyer wrongfully refuses to take them, this reasoning is par- 
ticularly applicable. Damages are not an adequate remedy for the 
seller. He does not want the goods himself and he cannot resell 
them readily, yet they are not without value, and if he is confined 
to the difference between their value and the contract price, a 
substantial diminution from the price would be made. Further, 
a court of equity will not take jurisdiction of the case. Though 
there is the same reason for doing so as exists in the case of a 
contract for the sale of land, so far at least as the seller’s side of 
the bargain is concerned, courts of equity have been indisposed to 
extend their jurisdiction to such cases.! 

It is worth noticing that in the civil law the buyer is entitled to 
recover the full price when the seller is in default. By the classi- 
cal civil law title never passed until delivery of the goods. So 
that in any case to allow the buyer to recover the full price when 
the seller refused to accept delivery necessarily involved recovery 
of the price by one who had not transferred the title The Ro- 


1 It should perhaps be said, in order to prevent misapprehension, that the rule con- 
tended for is only applicable where the contract has been broken by the buyer after 
the goods have been procured or manufactured. If the buyer repudiates his contract 
or countermands his order before the goods have been manufactured or procured by 
the seller, he ought not to be allowed, and generally is not allowed, to enhance the 
damage of the buyer by manufacturing or procuring the goods. Wald’s Pollock, Con- 
tracts, 3 ed., 349. 

2 Moyle, Contract of Sale in the Civil Law, 110. 

8 Pothier, Contract of Sale, § 280: “ When the contract contains no provision for 
credit, the seller may immediately commence this action (actio venditi) against the 
buyer upon making the offer which he ought to do to deliver the thing, provided it is 
not already delivered. If after the contract the thing ceases, without the fault of the 
seller, to be in a situation to be delivered, the seller is not thereby deprived of his right 
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man law, indeed, went further than this. Even though the goods 
had been destroyed by accident before delivery, and therefore be- 
fore transfer of title, the risk was thrown on the buyer, dnd the 
seller was allowed to recover the price.1 It may therefore be 
urged that the Roman law virtually made the promises of buyer 
and seller independent, and that as such a doctrine is not only 
clearly inconsistent with our law, but also with fundamental princi- 
ples of justice, no desirable suggestion or analogy can be derived 
from that system of jurisprudence. The rule of the classical Roman 
law in regard to risk is, however, generally abolished today in Eu- 
rope; * and the recognition of the dependency of the promises ina 
bilateral contract is as completely recognized, perhaps more com- 
pletely recognized, on the continent of Europe than in England. 
But in spite of this, the rule in regard to the recovery of the price 
persists. This is true in France. So the old German commercial 
code, which was in force not simply in Germany but also in Aus- 
tria, and is still in force in the latter country, provides: “If the 
buyer is in default in accepting the goods, the seller may deposit 
them, at the risk and expense of the buyer, in a public warehouse 
or otherwise in a safe manner.”® The new commercial code in force 
throughout the German Empire since 1897 copies this provision.® 
Even in Scotland the same rule prevails today, for the rule of the 
civil law is preserved in the Sale of Goods Act.’ 


of commencing his action for the payment of the price. But while the seller is in de- 
fault in delivering the thing sold, he cannot demand the price of it.” 

1 See 9 Harv. L. REV. 72. 

2 See g Harv. L. REv. 76. 

8 See 13 Harv. L. REV. 80. 

4 Code Civil, art. 1138, 1652; 2 Troplong, n. 603; Massé et Vergé, n. 10. 

5 Handelsgesetzbuch, § 343. 

6 Handelsgesetzbuch of 1897,§ 373. In commenting upon this provision Lehmann 
and Ring say in their Kommentar zum Biirgerlichen Gesetzbuche und seinen Neben- 
gesetze (Berlin, rgor), ii, ror, “ Since the seller is no longer responsible for the goods, 
he acquires the right to the price and must only make allowance for what he saves in 
consequence of being freed from performance or what he acquires or wrongfully fails 
to acquire through other application of his labor. He can also recover from the buyer 
indemnity for the necessary expenses for the care and custody of the goods. He must 
even be allowed a claim for storage if he is a merchant.” 

7 “§ 49. (3) Nothing in this section shall prejudice the right of the seller in Scot- 
land to recover interest on the price from the date of tender of the goods, or from the 
date on which the price was payable, as the case may be.” Chalmers, in his annota- 
tion of the section, quotes as the authority for this provision, Mercantile Law Com- 
mission, 1855, second report, p. 47: “ The seller may sue the purchaser for the price 
and interest, whether the goods sold are specified or not, pate goods according to 
the contract have been tendered to the purchaser.” 
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The second sub-section of the English statutory provision relat- 
ing to the recovery of the price provides that the price may be 
recovered where it is payable on a day certain, irrespective of de- 
livery, although the property in the goods has not passed. It isa 
matter of construction in every case whether the price is payable on 
a day certain, irrespective of delivery. The contract will rarely so 
provide in terms, and the proper construction must generally de- 
pend upon the relative time fixed by the contract for performance on 
one side and the other. The rules of construction applicable here 
are the same which are applied to contracts generally. Contracts to 
sell, indeed, present a typical case for the application of the doc- 
trines of implied conditions. Unless there is ground for a contrary 
supposition, courts will assume that the payment of the price and 
the delivery of the goods were intended to be concurrent acts, and 
the obligation of each party to perform will be dependent upon the 
simultaneous performance by the other party.1 Even though a 
date be fixed for the performance on one side, and no date fixed 
for the counter-performance, the same principle will be applied 
unless there is something in the contract or surrounding circum- 
stances to show that the performance for which the time was not 
fixed could not in its nature be given, or was not intended to be 
given on the same day as the performance for which the time was 
fixed. If, however, different times are fixed for the payment of 
the price and the delivery of the goods, the general rule, undoubt- 
edly, is that adopted from Lord Holt’s opinion in Thorpe v. 
Thorpe,’ that the act which is by the contract to be performed first 
is absolutely due on that day, while the performance which is to 
take place on a later day is not due unless as a condition prece- 
dent the prior performance has been rendered. Generally, if per- 
formance by either buyer or seller is to precede the performance 


1 Cole v. Swanston, 1 Cal. 51; Merrill Furniture Co. v. Hill, 87 Me. 17 ; Haskins z. 
Warren, 115 Mass. 514, 533 ; Southwestern Freight Co. v. Stannard, 44 Mo. 71; Whit- 
man Agricultural Ass’n v. National Ass’n, 45 Mo. App. 90; La Mont v. La Fevre, 96 
Mich. 175; Walter v. Reed, 34 Neb. 544; Chapman vz. Lathrop, 6 Cow. (N. Y.) 109; 
Wabash Elevator Co. v. First Nat’l Bank, 23 Oh. St. 311; Cleveland v. Pearl, 63 Vt. 
127. 

2 Morton v. Lamb, 7 T. R. 125; Brennan zw. Ford, 46 Cal. 7, 16; Sanborn z. Ship- 
herd, 59 Minn. 144; Dunham z. Pettee, 8 N. Y. 508. 

8 12 Mod. 455. Lord Holt was considering only when the word “ for” or its equiv- 
alent made a promise conditional, but the rules he laid down were adopted in Serjeant 
Williams’ notes to Pordage v. Cole, 1 Wms. Saund. 3191, as applicable to all mutual 
promises irrespective of the word “ for.” Lord Mansfield’s decision in Kingston a. 
Preston, 2 Dougl. 689, clearly warranted this extension. 
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of the other, it is the seller’s performance that will come first. It 
is common for sellers to give credit for the price. It is not com- 
mon for buyers to give credit for the goods. It may, however, 
happen in a particular case that the buyer promises to pay the 
price before acquiring the title or even the possession of the 
goods. In such a case the provisions of sub-section (2) are ap- 
plicable, and the seller is by the terms of the contract entitled to 
recover the price. 

Apparently under the English statute this right to recover the 
price would not depend in any way upon the prospective perform- 
ance, or failure to perform, of the seller. There can be no doubt 
that by agreeing to pay the price before the transfer of the goods 
the buyer agrees to take the risk of the seller’s subsequent per- 
formance under ordinary circumstances. Let it be supposed, how- 
ever, that it becomes evident, before the time for payment of the 
price, that the seller will not perform when the day comes for the 
delivery of the goods. It is a manifest injustice if the buyer must 
pay the price knowing that all he will get is a right of action 
against the seller. It is true the buyer has agreed positively to pay 
on the day, but he made that agreement on the assumption that 
the seller was going to perform subsequently, an assumption which 
is no longer justified. The cases, therefore, rightly excuse the 
buyer from his obligation to pay the price under these circum- 
stances. The ground of the excuse is, in substance, failure of 
consideration, although the consideration of the buyer’s promise is 
not the seller’s performance but the seller’s promise. The parties 
contemplate a double exchange. They exchange promises when 
the contract is made and they plan to exchange performances 
later. The fact that the performances are not to be simultaneous 
does not alter the fact that one performance is regarded as the 
price or exchange of the other. Accordingly there is in justice as 
good reason for excusing the party from whom the prior perform- 
ance is due, when he will not get the subsequent performance from 
the other party, as there is for excusing the latter party when de- 
fault of his co-contractor has already taken place. Prospective 
failure to receive the promised exchange, if the prospect is suffi- 
ciently certain, therefore should be, and in fact is, held by the 
courts to be as good a defense as a failure which has actually 
occurred. 

Several classes of cases illustrate this. If the party from whom 
the second performance is due becomes insolvent, this is an excuse 
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to the other party. Soa voluntary transfer to a third person of the 
property to which the contract related is an excuse, and rightly, inas- 
much as this indicates generally both an inability and an unwilling- 
ness to perform.? It has been suggested in some cases that the 
seller might regain the property before the time for performance and, 
therefore, the buyer should not be excused.’ It is always a question 
of fact what the prospects for the re-acquisition of the property by 
the seller are, but in an ordinary case it would seem that the disposi- 
tion of the property by the seller both indicates a repudiation of his 
obligation, and also puts him in a position where, even though will- 
ing to perform subsequently, he could not do so unless the third © 
person who bought the property consented to resell it. This is 
a contingency not within the original contemplation of the parties 
and the risk of which the buyer ought not to be compelled to run. 
For the same reason any repudiation on the part of the party from 
whom the subsequent performance is due, will-excuse the party 
from whom the prior performance is due. The whole doctrine of 
allowing suit on a contract before the time for performance has 
come, in case of repudiation, was based in the leading decision on 
the necessity of giving the innocent party an excuse for not perform- 


1 Ex parte Chalmers, L. R. 8 Ch. 289; Bloomer v. Bernstein, L. R. 9 C. P. 588; 
Morgan v. Bain, L. R. 10 C. P. 15; Mess v. Duffus, 6 Comm. Cas. 165; Xe Phoenix 
bessemer Steel Co., 4 Ch. D. 108; Robertson v. Davenport, 27 Ala. 574; Brassel v. 
Troxel, 68 Ill. App. 131 ; Rappleye v. Racine Seeder Co., 79 Ia. 220; Hobbs v. Colum- 
bia Falls Co., 157 Mass. 109; Lennox v. Murphy, 171 Mass. 370, 373 ; Pardee v. Kanady, 
100 N. Y.121; Vandegrift v. Cowles Engineering Co., 161 N. Y. 435; Diem v. Koblitz, 
49 Oh. St. 41; Dougherty Bros. v. Central Bank, 93 Pa. St. 227; Lancaster Bank v. 
Huver, 114 Pa. St. 216. See also Sale of Goods Act, §§ 18,41. Cf Ex parte Pol- 
lard, 2 Low. (U.S.) 411; Stokes v. Baars, 18 Fla. 656; Chemical Nat’l Bank v. World’s 
Columbian Exposition, 170 Ill. 82; C. F. Jewett Pub. Co. v. Butler, 159 Mass. 517 ; 
Bank Commissioners v. New Hampshire Trust Co., 69 N. H. 621. In all these cases 
the seller’s performance was first due, but there can be no difference in result when 
the buyer is first to perform. 

The German Civil Code provides, § 321: “ one who is bound to the prior perform- 
ance in a bilateral contract, if the solvency of the other party is materially diminished 
after the formation of the contract, by means of which the claim for the subsequent 
counter-performance is endangered, may refuse to perform the obligation due from 
him until the counter-performance is rendered or security for it furnished.” 

2 Fort Payne Co. v. Webster, 163 Mass. 134; Meyers v. Markham, 90 Minn. 230; 
James v. Burchell, 82 N. Y. 108; Broadhead v. Reinbold, 200 Pa. St. 618. See also 
Leonard v. Bates, 1 Blackf. (Ind.) 172; Russ Lumber Co. v. Muscupiabe Co., 120 Cal. 
521. 

3 Garberino v. Roberts, 109 Cal. 125; Webb z. Stephenson, 11 Wash. 342. See 
also Joyce v. Shafer, 97 Cal. 335; Shively v. Semi-Tropic Co., 99 Cal. 259. These 
cases, like those in the preceding note, relate to real estate. 

* Ripley v. M’Clure, 4 Exch. 345. 
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ing or preparing to perform his promise.! Though the reason 
given does not warrant the conclusion reached that the innocent 
party must have an immediate right of action, there can be no 
doubt of the correctness of the reason itself? 

Another illustration of the fact that the liability of the party who 
i] is to perform first is not so absolute as to be wholly indepen- 
t dent of anything which the other party to the contract may do, 
q is shown by the fact that if the party from whom the prior per- 
4 formance is due does not in fact perform until after the time 
q when performance by the other party is due, his liability im- 
q mediately becomes conditional on the performance of the later 
promise. The commonest illustration of this, perhaps, is where 
goods are sold on credit, but delivery has not been made when the 
term of credit expires. In such a case the seller’s lien revives, or, 
in other words, the obligation of the seller to deliver becomes 
conditional on the performance by the buyer of his promise to 
pay the price. This application of the principle is universally 
admitted, and by the weight of modern authority in this country, 
at least, the broader principle is laid down that wherever suit is not 
brought for the earlier performance until after the time for the 
later performance, the defendant’s liability becomes conditional on 
performance or tender of performance by the plaintiff.4 

Conditional sales, so called, present the only class of cases where 
it is at all usual for the buyer to agree to pay the price before he 
acquires title to the property. In such sales the practice is for the 


1 Hochster v. De La Tour, 2 E. & B. 678. 

2 Wald’s Pollock, Contracts, 3 ed., 361. 

3 Sale of Goods Act, § 41 (1) (b). The statutory provision is based on the decisions 
of New v. Swain, 1 Dans. & L. 193; Bunney v. Poyntz, 4 B. & Ad. 568. So in this 
country, Leahy v. Lobdell, 80 Fed. Rep. 665, 667 (C. C. A.); McElwee v. Metropolitan 
Lumber Co., 69 Fed. Rep. 302 (C. C. A.); Robinson v. Morgan, 65 Vt. 37. 

* Hill v. Grigsby, 35 Cal. 656; McCroskey v. Ladd, 96 Cal. 455; Irwin v. Lee, 34 
Ind. 319; Soper v. Gabe, 55 Kan. 646; Brentnall v. Marshall, 10 Kan. App. 488; 
Beecher v. Conradt, 13 N. Y. 108; Eddy v. Davis, 116 N. Y. 247; Shelly v. Mikkel- 
son, 5 N. D. 22; Boyd v. McCullough, 137 Pa. St. 7,16; First National Bank v. Spear, 
12 S. D. 108; Hogan v. Kyle, 7 Wash. 595. See also McElwee v. Bridgeport Land 
Co., 54 Fed. Rep. 627 (C. C. A.). But see contra, Weaver v. Childress, 3 Stew. (Ala.) 
361; Hays v. Hall, 4 Port. (Ala.) 374, 387; White v. Beard, 5 Port. (Ala.) 94, 100; 
Duncan v. Charles, 5 Ill. 561; Sheeren v. Moses, 84 Ill. 448; Gray v. Meek, 199 IIl. 
136, 139; Allen v. Sanders, 7 B. Mon. (Ky.) 593; Coleman v. Rowe, 6 Miss. 460; 
Clopton v. Bolton, 23 Miss. 78; McMath v. Johnson, 41 Miss. 439; Bowen v. Bailey, 
42 Miss. 405; Biddle v. Coryell, 3 Har. (N. J.) 377. See also Loud v. Pomona Land 
Co., 153 U. S. 564, 580; Bean v. Atwater, 4 Conn. 3; White v. Atkins, 8 Cush. ( Mass.) 
367; Kettle v. Harvey, 21 Vt. 301. 


# 
| 
| 
| 
| 


RIGHT OF A SELLER TO RECOVER PRICE. 379 


buyer to be given possession of the thing purchased; the seller 
retaining title, however, until the price is paid. Sometimes none of 
the price is paid at the time the goods are delivered; more fre- 
quently an instalment of the price is payable then and the balance 
of the price is payable either in instalments or as a whole at a later 
time. Such a transaction is in its essence analogous to a transfer 
of title to the buyer, and a mortgage back by the buyer to the 
seller in order to secure the price. If the bargain related to real 
estate, it would probably take that form. When it relates to 
chattels, largely, perhaps, because the value of the subject matter 
of the bargain is not great enough to make desirable formalities 
usual with real estate, the parties, as a short cut to reach the same 
result, generally provide that the seller shall retain title. He 
retains it, however, merely as security. The beneficial interest in 
the property, so far as is not inconsistent with the security of the 
seller, is vested in the buyer. 

In conditional sales the buyer, relying on his possession of the 
goods as sufficient to secure him for such portion of the price 
as he may pay before title passes to him, is content to pay 
part of the price in advance. He does not, however, in any com- 
mon case pay any part of the price until delivery. For this reason 


1 In Carpenter v. Scott, 13 R. I. 477, 479, speaking of such a sale, the court said: 
“ Under it the vendee acquires not only the right of possession and use, but the right 
to become the absolute owner upon complying with the terms of the contract. These 
are rights of which no act of the vendor can divest him, and which, in the absence of any 
stipulation in the contract restraining him, he can transfer by sale or mortgage. Upon 
performance of the condition of the sale, the title of the property vests in the vendee, 
or, in the event that he has sold or mortgaged it, in his vendee or mortgagee without 
further bill of sale. Day v. Bassett, 102 Mass. 445, 447 ; Crompton z. Pratt, 105 Mass. 
255, 258; Currier v. Knapp, 117 Mass. 324, 325, 326; Chace v. Ingalls, 122 Mass. 381, 
383.” In Chicago Railway Equipment Company v. Merchants’ Bank, 136 U. S. 268, 
283, while referring to notes each of which contained a statement that it was given for 
personal property the title to which should remain in the payee until the note was paid, 
Harlan, J., who delivered the opinion of the court, said: “‘ The agreement that the title 
should remain in the payee until the notes were paid ... is a short form of chattel 
mortgage. The transaction is, in legal effect, what it would have been if the maker, 
who purchased the cars, had given a mortgage back to the payee, securing the notes 
on the property until they were all fully paid. . . . The suggestion that the maker 
could not have been compelled to pay if the cars had been destroyed before the matu- 
rity of the notes, is without any foundation upon which to rest. The agreement cannot 
properly be so construed. The cars having been sold and delivered to the maker, the 
payee had no interest remaining in them except by way of security for the payment of 
the notes given for the price.” 

The common statutes requiring a conditional sale, like a chattel mortgage, to be re- 
corded, show a general recognition of the similarity of the two transactions. 
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the wording of the English Sale of Goods Act is unfortunate. The 


Act apparently fails to provide for the case which it is intended to 
cover. Sub-section (2) of the section under consideration! allows 
a recovery of the price where it “is payable on a day certain, 
irrespective of delivery . . . although the property in the goods 
has not passed.” The insertion of the words “irrespective of 
delivery” gives the sub-section an inadequate effect, and these 
words seem somewhat inconsistent with the end of the sentence 
quoted. In conditional sales the seller who has delivered posses- 
sion should certainly be allowed to recover the full price, because 
by the terms of the bargain the price is to be paid irrespective of 
the transfer of title; but the price is not to be paid irrespective 
of delivery, and under the English statute it is hard to see how 
the seller could recover more than the difference between the con- 
tract price and the market price for the goods. In this country 
there seems to be no reason to doubt that the seller, if he has de- 
livered the goods to the buyer, may recover the full price” In 
many jurisdictions the seller is allowed to recover the price, even 
though the subject matter of the sale has been accidentally 
destroyed? Such decisions necessarily involve the seller’s right to 
recover the price irrespective of transfer of title. The contrary 
decisions contain, however, no implication that if the property had 
not been destroyed the seller could not recover the instalments of 
the price payable before the time for transferring title. 

Of course it is entirely possible to make the price payable irre- 
spective of delivery as well as of transfer of title,* but such a con- 
tract must be unusual. 


? § 49- 

2 Smith 2. Aldrich, 180 Mass. 367; Whitney v. Abbott, 191 Mass. 59. As Massa- 
chusetts does not permit the seller, generally, to recover the full price until title has 
passed, the decision has peculiar force. See also Tufts v. Poness, 32 Ont. 51. 

® Chicago Equipment Co. 7. Merchants’ Bank, 136 U. S. 268, 233; Burnley 2. Tufts, 
66 Miss. 48; Tufts 7 Wynne, 45 Mo. App. 42; American Soda Fountain Co. 2. 
Vaughn, 69 N. J. L. 582; Tufts 2. Griffin, 107 N.C. 47; Topp 7. White, 12 Heisk. 
(Tenn) 165; Lavalley 7. Ravenna, 62 Atl Rep. 47 (Vt.); Goldie v. Harper, 31 Ont. 
284. See also Cooper v. Chicago Organ Co., 58 Ill. App. 248; Osborn 2. South Shore 
Co., 91 Wis. 526; Hesselbacher 27. Ballantyne, 28 Ont. 182. There are, however, a 
number of contrary decisions. Arthur v. Blackman, 6; Fed. Rep. 536; American Soda 
Fountain Co. v. Blue, 40 So. Rep. 218 (Alz); Bishop 7. Minderhout, 123 Alz. 162; 
Randle v. Stone, 77 Ga 501; Glisson 7. Heggie, 105 Ga 30, 32; Mountain City Co. 
>. Butler, 109 Ga 469; Swallow v7. Emery, 111 Mass. 355; Sloam o. McCarty, 134 
Mass. 245; Cobb o. Tufts, 2 Willson Civ. Cas. (Tex.) § 154 

* See Gray o. Booth, 64 N. Y. App. Div. 231. 
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For the reasons here given, in the proposed Sales Act of the 
Conference of Commissioners for Uniform State Laws the English 
statutory provision is thus changed: 


“§ 63.--[ACTION FOR THE PRICE.] (1) Where, undera contract to 
sell or a sale, the property in the goods has passed to the buyer, and the 
buyer wrongfully neglects or refuses to pay for the goods according 
to the terms of the contract or the sale, the seller may maintain an action 
against him for the price of the goods. . 

“(2) Where, under a contract to sell or a sale, the price is payable on a 
day certain, irrespective of delivery or of transfer of title, and the buyer 
wrongfully neglects or refuses to pay such price, the seller may maintain an 
action for the price, although the property in the goods has not passed, 
and the goods have not been appropriated to the contract. But it shall 
be a defense to such an action that the seller at any time before judgment 
in-such action has manifested an inability to perform the contract or the 
sale on his part or an intention not to perform it. 

“(3) Although the property in the goods has not passed, if they cannot 
readily be resold for a reasonable price, and if the provisions of § 64 (4) * 
are not applicable, the seller may offer to deliver the goods to the buyer, 
and, if the buyer refuses to receive them, may notify the buyer that the 
goods are thereafter held by the seller as bailee for the buyer. ‘Thereafter 
the seller may treat the goods as the buyer’s, and may maintain an action for 
the price.” : 

Samuel Williston. 


1 “$64 (4) If, while labor or expense of material amount is necessary on the part 
of the seller to enable him to fulfill his obligations under the contract to sell or the 
sale, the buyer repudiates the contract or the sale, or notifies the seller to proceed no 
further therewith, the buyer shall be liable to the seller for no greater damages than the 
seller would have suffered if he did nothing towards carrying out the contract or 
the sale after receiving notice of the buyer’s repudiation or countermand. The profit 
the seller would have made if the contract or the sale had been fully performed shall 
be considered in estimating such damages.” 
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EQUITABLE INTERESTS IN FOREIGN 
PROPERTY. 


Dedicated to Professor Langdell. 


HE law of the situs governs the title to land. No more 
generally accepted doctrine, or one more clearly based upon 
principle and reason, exists in the whole body of the law. And 
this is as true of equitable as of legal title. Indeed, the distinction 
between legal and equitable rights is merely a distinction of mu- 
nicipal law, though it is fundamental and widespread. Looked 
at from within, the equitable interest is sharply contrasted with the 
legal; but viewed from without, the legal owner and the benefi- 
ciary are both alike persons who have claims, large or small, upon 
the land. Whether they work out their right through the sheriff 
or the chancellor is, after all, a question of procedure. Though the 
Massachusetts judge is quite familiar with a division of equitable 
and legal rights in Massachusetts land, if his attention is called to 
land in New York he is concerned only with the question what is 
the nature of a certain person’s interest in it as a matter of fact; 
not by what process or as a result of what legal or equitable 
principle of New York law has the interest been created. 

The law, then, treating equitable interests in land in this respect 
like legal interests, holds that such interests are governed by the 
law of the situs. Thus the question whether a trust: in land exists 
in favor of a certain claimant will in every court be determined 
as in the court of the situs. If by the law of the situs the 
transaction in question created a valid trust, the trust will be 
recognized in the courts of the situs;1 and it will be recognized 
equally in the court of another country, though the law of the 
forum would not create a trust under the circumstances,? and even 
though by the Jaw of the forum the creation of equitable interests 
is forbidden. On the other hand, if by the law of the situs the 


1 Kerr v. White, 52 Ga. 362. 
2 Jn re Fitzgerald, [1904] t Ch. 573 (C. A.); Godfray v. Godfray, 12 Jur. N. S. 397 
(Privy Council); Knox v. Jones, 47 N. Y. 389. In Seaman v. Cook, 14 IIl. 501, the 
law of the situs was applied, but was found to be the same as that of the forum. 
8 Siebberas v. De Geronimo, Journal du Palais, 1895, iv. 28 (Court of Cassation, 
’ Palermo, 1899), translated in 2 Beale, Cas. on Conf. of Laws, 204. In that case it 


EQUITABLE INTERESTS IN FOREIGN PROPERTY. 383 


transaction did not create a valid trust, a trust will not be held to 
exist either in the courts of the situs! or even in another state 
where the law would have created a valid trust as a result of the 
transaction.” 

The same doctrine applies, of course, to a determination of the 
rights in real estate (necessarily equitable in countries governed 
by the common law) created by a foreign contract of marriage 
or marriage settlement. Such rights must be created in accord- 
ance with the law of the situs. In the same way the question 


appeared that a trust had been created in Jand in Malta in favor of an Italian. The 
Italian code had abolished all trusts. It was urged that this provision applied to all 
Italian citizens, and made such a trust void, at least so far as the Italian courts were 
concerned; and this contention prevailed in the lower courts. The Court of Cassa- 
tion, however, held otherwise. “The Italian law has dissolved trusts, entails, and 
other settlements in perpetuity estabiished according to previous law; but only those 
which existed within the kingdom, and not those which, established in another terri- 
tory, are subject to another autonomous and independent sovereign. It is even more 
false to suppose, as the court appears to have done, and as the defendants in error 
continually do, that the trusts in this case should be considered subjectively null by 
reason of the provisions of our law, and as objectively valid because at Malta, where 
the property is situated, they are authorized. A right cannot be at once valid and 
null; and if an Italian court attributed to Italians the absolute title in property, and 
yet held the property subject to a trust in the country where it is situated, what could 
be the effect of such a decision? It could not be executed in the country of situs, and 
would cemmaguaty be a mere eee opinion, deprived of juridical and practical 
value.” 

1 Perin v. McMicken, 15 La. Ann. 154; Penfield v. Tower, 1 N. D. 216, 46 N. W. 
Rep. 413; Parkhurst v. Roy, 7 Ont. App. 614. 

2 In re Piercy, [1895] 1 Ch. 83; Nelson v. Bridport, 8 Beav. 547, 10 Jur. 1043; 
Acker v. Priest, 92 Ia. 610, 61 N. W. Rep. 235; Levy v. Levy, 33 N. Y.97; Purdom 
v. Pavey, 26 Can. 412. In Hawley v. James, 7 Paige (N. Y.) 213, the trust was clearly 
invalid by the law of the forum, but the court, holding that the validity of the trust 
must be determined by the law of - situs, fjeventignted that law, and found the trust 
invalid by that law also. 

8 This is the doctrine universally held in this country. Besse v. Pellochoux, 73 Ill. 
285, 24 Am. Rep. 242; Heine v. Mechanics’ & Traders’ Ins. Co., 45 La. Ann. 770, 13 
So. Rep. 1; Depas v. Mayo, 11 Mo. 314, 49 Am. Dec. 88; Richardson v, De Giverville, 
107 Mo. 422, 17 S. W. Rep. 974. 

This is also the doctrine of the continental courts. Anonymous, tr Seuffert’s Archiv 
57 (Court of Wiesbaden, 1841), translated in 2 Beale, Cas. on Conf. of Laws, 250; 
Samuel v. Arrouard, 21 Clunet 544 (Civil Tribunal of Versailles, 1893), translated 
ibid., 251. 

In England an indefensible case perhaps takes the opposite view; De Nicols v. 
Curlier, [1900] 2 Ch. 410. Spouses married in France under the community system 
emigrated to England, where the husband acquired land. After his death his wife was 
held entitled to a community interest in the land. The result was reached by treating 
the marriage as involving a contract that the land should be held in community, and 
then, neglecting the Statute of Frauds, enforcing this‘supposed contract. The passages 
cited from Story’s Conflict of Laws were opposed to this conclusion. The better view 
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whether a certain transaction constitutes a charge upon the sepa- 
rate estate of a married woman must be determined by the law of 
the situs. 

But though the creation of equitable interests in land is a matter 
for the law of the situs alone, it does not follow that the courts of 
equity of another country may not in a sense exercise power over 
the foreign land, and deal with it as if equitable rights in it existed. 
It is clear that in certain cases a court of equity will decree a con- 
veyance of foreign land in specific performance of a contract to 
convey,? or require mutual deeds to rectify the boundaries of 
foreign land,’ or decree a reconveyance for fraud.4 Such action of 
a court of equity is usually taken on the ground that the contract 
or the fraud creates a constructive trust, which equity is enforcing ; 
ahd where the law of the situs creates such a constructive trust 
there is no obstacle to prevent a court of equity in another state, 
having jurisdiction of the parties, from enforcing the trust. But 
the power to enforce a conveyance of foreign land is not confined 
to cases where a constructive trust exists by the law of the situs; 
the foreign court may decree a conveyance as a remedy for a tort 
or breach of contract of the defendant, although no right to a con- 
veyance is recognized in the courts of the situs. 

The leading case of this sort is Lord Cranstown v. Johnston.® 


is that taken by the American courts, that such a “ contract” does not apply to land 
situated abroad. Fuss v. Fuss, 24 Wis. 256, 1 Am. Rep. 180, and cases cited. 

1 Read v. Brewer, 16 So. Rep. 350 (Miss., 1895) ; Wick v. Dawson, 42 W. Va. 43, 24 
S. E. Rep. 587. Therefore, where a married woman made an agreement in Louisiana, 
invalid by the law of Louisiana, the invalid agreement would nevertheless charge her 
separate estate in Mississippi land if such was the law of Mississippi. Frierson v. 
Williams, 57 Miss. 451. ; 

2 Toller v. Carteret, 2 Vern. 494. 

8 Penn v. Lord Baltimore, 1 Ves. 444. 

* Arglasse 7. Muschamp, 1 Vern. 75; Massie v. Watts, 6 Cranch (U. S.) 148. 

5 3 Ves. 170. In Purdomz, Pavey, 26 Can. 412, the Canadian court refused to apply 
the Canadian law of fraudulent conveyances and decree to a creditor of a Canadian 
insolvent a conveyance of land in Oregon conveyed in Canada by the insolvent to 
the defendant. Strong, C. J., said: “ Whether the allegation of a ‘trust’ of the 
purchase-maney secured by the mortgage, which the plaintiffs allege, is to be considered 
as an averment of a trust arising by operation of law consequent upon the illegality of 
the transactfon or as an allegation of a conventional express trust, in either case the 
question would depend on the /ex rei sitae, and from this alone it follows that the forum 
of the situs is the proper forum.” If a so-called conveyance in fraud of creditors were 
a tort, this would seem to be opposed to the doctrine of Lord Cranstown v. Johnston. 
But in fact the act simply affects the title to land, and does not create a personal obli- 
gation, for breach of which suit can be brought. It has been suggested in one or two 
later cases that the doctrine of Lord Cranstown zv. Johnston must be confined to land 
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The defendant, being a creditor of the plaintiff, lulled him into 
security, and refused offers of payment and requests for an account, 
and meanwhile brought suit against him in the island of St. 
Christopher, obtained judgment, had land there sold to satisfy the 
judgment, and bought it himself at an inadequate price. It was 
admitted that the plaintiff had no claim upon the land, either legal 
or equitable, in St. Christopher’s; yet on his bill in England fora 
reconveyance the court granted a decree, —the Master of the 
Rolls, Sir Richard Pepper Arden (Lord Alvanley) saying, “I must 
forget the name of the court in which I sit if I refuse to grant it.” 
Though the judgment and the sale were regular, a cause of action 
existed because of the fraud on the plaintiff perpetrated in England. 
In Ex parte Pollard! the petitioner was a creditor with whom a 
bankrupt, previous to the bankruptcy, had deposited by way of 
security the documents of title to land in Scotland. This trans- 
action involved an agreement to make a mortgage, and in England 
would be treated as a mortgage in equity. In Scotland the con- 
tract would be legal, but the transaction would not create any lien 
or equitable mortgage on the land. Lord Cottenham allowed the 
petitioner to subject the Scotch land to his debt, saying: 


“Tt is true that in this country contracts for sale, or (whether expressed 
or implied) for charging lands, are in certain cases made by the courts of 
equity to operate zz rem ; but in contracts respecting lands in countries not 
within the jurisdiction of these courts they can only be enforced by pro- 
ceedings zz personam, which courts of equity here are constantly in the 
habit of doing: not thereby in any respect interfering with the ex loci rei 
sitae. If indeed the law of the country where the land is situate should not 
permit or not enable the defendant to do what the court might otherwise think 
it right to decree, it would be useless and unjust to direct him to do the act ; 
but when there is no such impediment the courts of this country, in the exer- 
cise of their jurisdiction over contracts made here, or in administering equities 
between parties residing here, act upon their own rules, and are not in- 
fluenced by any consideration of what the effect of such contracts might be 
in the country where the lands are situate, or of the manner in which the 
courts of such countries might deal with such equities.” * 


which is in some part of the British dominions ; but there is no warrant for this view in 
the case itself or in principle, and it has never been seriously urged. 

1 Mont. & C, 239. 

2 See to the same effect Scott v. Nesbitt, 14 Ves. 438, where Lord Eldon “ upon 
principles of natural justice” charged upon a West Indian estate the balance of an 
account in favor of a managing co-owner, though the law of the situs allowed no 
charge. 
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In such cases as these, it seems clear that the court is enforcing 
a remedy for a breach of obligation, not executing a constructive 
trust in the land. It is true, as has been said, that equity usually 
acts in such cases by way of executing an existing property right; 
but Lord Cottenham seems entirely correct in saying that a court 
of equity has power to decree a conveyance as remedy for a mere 
breach of personal obligation. That such a power was exercised 
by the earlier chancellors no one will deny; that the interest in 
land called a constructive trust is a result, not a cause, of this 
exercise of jurisdiction, is clear; and there is no reason for assum- 
ing that this ancient power has departed out of chancery, or that 
the chancellor cannot still exercise his prerogative, though the 
redress asked is for a purely personal wrong.! 

If, however, a contract creates an equitable interest in the land, 
in the nature of a constructive trust, by the law of the situs, this 
interest in the land will be everywhere recognized. Thus, where 
the title deeds of land in New York were deposited by the owner 
as security, and this transaction by the law of New York created 
an equitable mortgage, the existence of the equitable interest was 
recognized in a suit in New Jersey, although such a deposit of 
deeds did not by the law of New Jersey create an equitable interest 
in the land.2, Upon a similar principle, where a contract con- 
cerning land in’ Massachusetts was made in North Carolina, the 
Massachusetts court recognized and enforced the interest in land 
thereby created by Massachusetts law, though the contract, being 
one between husband and wife, was one which could not have been 


1 It has been suggested that in such a case it is proper to speak of the foreign 
court as enforcing an equitable right to the land created by its law; an imperfect right, 
to be sure, and one not recognized at the situs of the land. To this theory there seem 
to be insuperable objections. First, it is opposed to the fundamental doctrine that 
interests in land can be created only by the law of the situs, since that law only can 
make interests in the land effective. Second, such a right would fail of recognition 
not merely at the situs, but in every other country as well. Another state, to be sure, 
might also grant equitable relief; but that would be in accordance with its own doc- 
trines, not at all because of the decree or the possibility of the decree of the court 
under consideration. A right the existence of which will not be recognized either 
in the state controlling the ves or in any third state can hardly be called a right of 
property. Third, the cases about to be considered carefully distinguish between the 
tight, created by the law of the situs alone, and the remedy which may be given 
by the foreign court. The accurate way of describing the case seems to be that 
the foreign court treats the defendant as #fthe plaintiff had an equitable right in his 
land. 

2 Griffin v. Griffin, 18 N. J. Eq. 104. 
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made in Massachusetts, nor could suit be brought in that state on 
the contract.} 

So far as our investigation has proceeded we may summarize 
the results as follows. An equitable interest in land can be created 
only by the law of the situs: if that law creates an interest, the 
courts of all other states must recognize and enforce it; while, if 
the law of the situs does not create the equitable interest, no 
foreign court can assume the existence of such an interest. But 
since equity acts 7% personam it has power to act whenever it has 
jurisdiction over the person of a defendant; and if a defendant 
is shown to be in default for a breach of obligation, it may, in some 
cases at least, decree a conveyance of land by way of reparation 
for the injury, although there was no prior interest in the land 
created by the law of the situs. The limitations of this power must 
now be examined. 

First, there must be a real obligation growing out of the transac- 
tions of the parties. If there is no equitable interest in the land, 
and there is no independent legal obligation in the owner to deal 
with the land for the benefit of a cestuz gue trust, the court of equity 
of another state cannot create and enforce such an obligation merely 
because it has power over the owner and regards the transaction as 
one which should have given rise to a trust. If I have been given 
land in state A under such circumstances that I have a complete 
title to it, and a right to do as I please with it, and I choose, for 
instance, to sell it and carry the proceeds into state B, the latter 
state cannot charge me with a trust for another merely because by 
the law of B the transaction by which I got title to the land would 
have resulted in my taking it in trust. If, to be sure, I had got the 
land by fraud, or had made and broken a contract to use the land 
for the benefit of another, I could be sued in state B for my breach 
of obligation, and state B, having jurisdiction over me, might 
compel me to give up the proceeds; but it could not call me to 
account merely for my failure to carry out a non-existent trust. 
The change in the corpus of the property from land to money and 
bringing the money into state B would not work a change in my 
rights. If I could not be made a trustee of the land, neither could 
I of the money. | 

Thus in a late English case Scotch immovables had been settled 
upon trust without power of alienation. The trustees had sold the 


1 Polson vw, Stewart, 167 Mass. 211, 45 N. E. Rep. 737. 
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Scotch property and had invested the proceeds in English securi- 
ties. The trusts in the proceeds were held still to depend upon 
‘Scotch law.!. The Lord Justice Cozens-Hardy said, “I am aware 
that there has been a change of investment of part of this sum 
into English securities, but this change cannot alter the law ap- 
plicable to the settlement.” ? 

In one case, however, the court took a different view. An Eng- 
lish testator devised land in Italy to trustees to sell and invest in 
English securities or land. By the law of Italy the devisee took 
freed from any trust. He sold part of the land; it was held that 
he took the proceeds upon the original trusts. The sale of the 
land, Mr. Justice North said, was not forbidden by Italian law. 


“Tt is, indeed, said by one of the Italian advocates tH&t the land is the 
‘patrimony,’ and that, when the land is sold, the proceeds of sale — the money 
— are still the ‘ patrimony.’ What is the law as to that? It depends altogether 
upon the person to whom the money belongs. No doubt, if the money be- 
longs to an owner who is subject to Italian law, whatever the Italian law forbids 
as to trusts must be observed, and if any person owning this property is subject 
to Italian law, and attempts to create a trust which the Italian law forbids, 
then, according to Italian law, the trust would be void. But when there is an 
English owner of money arising from the sale of land which belongs to 
other persons, and is subject in their hands to Italian law, there is nothing 
in Italian law to make that money itself subject to Italian law ; and therefore, 
in my opinion, the proceeds of sale, when received by the trustees in pur- 
suance of the valid exercise of the power of sale which they have according 
to the Italian law, pass entirely by the testator’s will, because the disposition 
is good according to English law, and is in no way at variance with Italian 
law, — meaning now by ‘Italian law’ not merely anything which is ex- 
pressed in the Italian Code, but anything contrary to ‘good custom’ 
(whatever that may mean),—for the Italian law does not profess to 
regulate the disposition of English securities passing under the will of an 
Englishman to English legatees.- In my opinion, therefore, the trust for 
sale being valid, the application of the proceeds of sale directed by the will 
is valid also,” 


As to that portion of the Italian land which was unsold, it was 


admitted that the Italian law governed all interests in it. 
\ 


1 Jn re Fitzgerald, [1904] 1 Ch. §73 (C. A.). 

2 See to the same effect Waterhouse v. Stansfield, 9 Hare 234, 10 Hare 254; Ju re 
Hawthorne, 23 Ch. D. 743; Butler v. Green, 65 Hun 99, 19 N. Y. Supp. 890. In 
Nelson v. Bridport, 8 Beav. 547, 10 Jur. 1043, the question was left undecided. af! 

8 Jn re Piercy, [1895] 1 Ch. 83. 
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“The trust has not yet been entirely executed, and at the present moment 
a part of the testator’s Italian land remains unsold, and is, therefore, subject 
to the law of Italy. The enjoyment of that land in the meantime, until it 
has been sold, is not in any way affected by the trust for sale, which has not 
yet been executed. We must look, therefore, to the Italian law to say what 
is the right to enjoy the land in the meantime, before the sale has actually 
taken place.” 


So far as this case presents the general question of the right of 
an English court to attach an equity to the proceeds of foreign land, 
it is submitted that the decision is erroneous, and is opposed to the 
decisions previously cited. It may be possible to support it on 
another ground. The trustee took not merely this land under the 
will, but also a large English estate, which he held in trust under 
the English law. It might be defensible to say that his acceptance 
of the whole trust involved a contract to perform so far as he was 
able the provisions of the will, and that the English court was 
really granting specific performance of this obligation, upon the 
principle already explained. This would involve a mere question 
of English law. 

The court in this case in fact proceeded largely on the ground 
that the will effected an equitable conversion of the land into per- 
sonalty. But it seems clear that the question whether land has been 
equitably converted into personalty must be determined by the law 
of the situs of the land;! and the Italian law did not permit the 
equitable conversion. In a somewhat similar American case the 
testator, domiciled in Pennsylvania, directed the sale of land in New 
Jersey, the proceeds to be held on certain trusts invalid by the law 
of Pennsylvania. The New Jersey court held the trust invalid, be- 
cause the Pennsylvania law applied; the land in New Jersey being 
to be sold, and therefore not involved in the trust.2_ The distinction, 
‘however, between the cases is that in the American case the New 
Jersey law permitted the trust, and so far as the land was concerned 
allowed the sale and would have attached the trust to the proceeds ; 
but by the law of New Jersey the land was regarded as equitably 
converted into personalty, and the law of the domiéile was therefore 


1 Clarke v. Clarke, 178 U.S. 186. Conversely, the question whether personalty has 
been so far converted into land by a will that the validity of the trust on which the 
land is to be held is governed by the law of the situs of the land to be purchased, will 
oe determined by the law that governs the personalty, that is, the law of the domicile. 
Macpherson v. Stewart, 28 L. J. Ch. 177, 32 L. T. R. 143. 

2 Jenkins v. Guarantee T. & S. D. Co., 53 N. J. Eq. 194, 32 Atl. Rep. 208. See to 
the same effect Bible Society v. Pendleton, 7 W. Va. 79. 


4 


; 

| 
| 


390 HARVARD LAW REVIEW. 


the law which New Jersey applied to the legacy. On the same 
ground of equitable conversion the validity of a trust in a will 
which devises land in one state to be sold and the proceeds in- 
vested in lands in another state on the trust in question has been 
held to depend upon the law of the second state.! | 

The second limitation on the power of a foreign court to decree 
a conveyance by a defendant within its jurisdiction is this: that the 
obligation violated must have run from the defendant to the plain- 
tiff. If land in a common law state subject to an equitable claim is 
sold to a purchaser with.notice, he is bound to respect the equity. 
But this is because he takes the land subject to the other’s 
equitable right; and if by the law of the situs there is no equitable 
right in the land, the purchaser cannot be subjected to a claim on 
the part of the asserted beneficiary, even though he would be held 
a trustee if the land were in the state of forum. The doctrine 
of Lord Cranstown v. Johnston and of Ex parte Pollard cannot be 
invoked unless there is privity of obligation between the parties. 

The question was first debated in the case of Martin v. Martin.? 
In that case a wife owned before marriage an estate in Demarara, 
which by the marriage settlement was settled on her and her children. 
This settlement, however, did not affect the title, either legal or 
equitable, according to the law of Demarara. The husband and 
wife after marriage mortgaged the land to the defendants with 
notice of the settlement, and the mortgage was duly enrolled in 
Demarara. This was a bill to declare the mortgage void. Leach, 
Master of the Rolls, held that the English court could not hold the 
defendant bound by any equity arising out of the settlement. 


“The settlement as executed does by the law of Demarara in no manner 
affect the right and power of the husband and wife over the estate, and 
leaves them with the same absolute ownership that they would have had if 
there had been no settlement. The equity of the wife appears to me, there- 
fore, not to be attached to the estate, but to the person of the husband, 
by reason of his contracts, and to give the wife a right only to claim an 
equivalent.” 


This principle was further applied in the case of Norris v. 
Chambres.* The plaintiff had purchased and partly paid for land 


1 Ford v. Ford, 80 Mich. 42, 44 N. W. Rep. 1057; Ford v. Ford, 70 Wis. 19, 33 
N. W. Rep. 188. 

2 2 Russ. & M. 507. 

3 29 Beav. 246, 30 L. J. Ch. 285, 7 Jur. N. S. 59,9 W. R. 259; on appeal, 2 De G. F. 


& J. 583. 
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in Prussia; but before he secured a conveyance the owner con- 
veyed to the defendant with notice. The court held that unless 
the law of Prussia created an equity in the land an English court 
could not charge the land in the defendant's hands with the amount 
paid by the plaintiff, even by a decree operating purely in per- 
sonam. Romilly, Master of the Rolls, said: 


“ Independently of the lien which this court is asked to declare, if needed, 
and which it is not asked to create, there is no equity between the parties; 
here the plaintiff is entitled to no decree against the defendants for payment 
of any sum of money, nor is any such claimed, but the equity and relief 
sought begin and end with a prayer to make a certain transaction between 
other persons, one of whom is a stranger to the plaintiff, an interest in an 
estate in Prussia, belonging to that stranger, and this independently of all 
personal equities attaching upon him. I never heard of any such case, and 
I will not be the first judge to create such a precedent, which, if adopted, 
for aught I see, would go to assert a right in the courts here to determine 


questions between foreigners, relating exclusively to immovable property in 
their own country.” 


In affirming this opinion Lord Campbell also pointed out that 
there was no contract between the parties. These decisions have 
been universally followed. 

If, however, the purchaser with notice contracts to pay the money 
due on account of the land from the seller to a third party, the 
foreign court having jurisdiction of the purchaser may compel him 
to make the payment out of the land. By reason of his contract 
he is in personal default, and the court may give a redress which 
includes a decree that he shall deal in a certain way with the land. 
In Mercantile Investment & G. T. Co. v. River Plate T. L. & A. 
Co. it appeared that an American corporation, holding a grant of 
land from the Mexican government, issued debentures purporting 
to bind the land; but the hypothecation was not duly registered in 
Mexico, and therefore did not bind the land. The corporation then 
transferred the land to the defendant, an Engli: ii company, which 
as part of the consideration agreed to pay the debentures. The 


1 Hicks v. Powell, L. R. 4 Ch. 741, 17 W. R. 449; Norton v. Florence L. & P. W. 
Co., 7 Ch. D. 332, 38 L. T. R. 377, 26 W. R. 123; Zz re Hawthorne, 23 Ch. D. 743. 
In Norton v. Florence L. & P. W. Co., Jessel, M. R., said: “ You cannot by reason 
of notice to a third person of a contract which does not bind the property thereby bind 
the property, if the law of the country in which the immovable property is situate does 
not so bind it.” 


2 [1892] 2 Ch. 303. 
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plaintiffs, holders of the debentures, filed their bill to have the 
proceeds of the land applied to the payment. Mr. Justice North, 
after citing the case of Lord Cranstown v. Johnston, said: 


“Tt would be most unconscionable to allow the defendants here, who 
have registered their assignment in Mexico subject to the obligations created 
in favor of the plaintiffs, who have obtained the land at a consideration 
measured to some extent by the existence of those obligations and the” 
taking by the English company upon themselves of the burden of satisfying 
those obligations ; in my opinion it would be as unconscionable as anything 
could be to say that now, because they had registered their transfer before 
the hypothecation of the plaintiffs had been registered, they are at liberty 
to set the plaintiffs at defiance altogether. It was said that the case I have 
cited went upon fraud. Such a fraud as there was in that case I think 
would equally exist in the present case if the English company were 
attempting to do what their counsel claims for them a right todo. . . . In 
my opinion they clearly would be liable if they misapplied the proceeds 
of this land without making due provision for the plaintiffs’ claims ; and, in 
my opinion, they could be restrained by this court from so applying any 
part of the proceeds of the land which ought to go to satisfy those claims, 
and, what is more, I think that the company and every officer who took 
part in such proceedings would be personally responsible to the court in 
respect of any such misapplication of the funds which might be made.” 


The third limitation on the power of the court to make any 


decree for a reconveyance of foreign land is based on the lack 
of jurisdiction of a court of equity to order the doing of an act 
on foreign soil. The decree of the court cannot directly affect the 
foreign land; if it is to be effective, it must be through a convey- 
ance of the land by the defendant. In countries governed by the 
common law land may be conveyed by a deed made anywhere; 
and a court of equity may therefore make an effective decree 
by ordering the defendant to give a deed of foreign land. But 
in countries governed by the civil law a conveyance of land or 
of any interest in land is usually ineffective unless it is registered 
in the country of the situs. A court of equity cannot decree such 
registry; and therefore it cannot through its jurisdiction over the 
owner of land in such a country exercise any control over the 
title to the land. As Lord Campbell said in the case of Norris v. 
Chambres : 

“ An English court ought not to pronounce a decree, even in perso- 
nam, which can have no specific operation without the intervention of a 


12DeG. F. & J. 583. 
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foreign court, and which in the country where the lands to be charged 
by it lie would probably be treated as drutum fulmen.” 


The principles regulating trusts of movables are more complex 
but more restricted. No case has been found, and probably none 
exists or is likely to be decided, where a court has attempted to 
find grounds for ordering a conveyance of foreign movables, not 
the proceeds of foreign land, on the ground merely of fraud or 
breach of contract. We have to consider only cases of express 
trust. 

On the other hand, land must always remain in the place where 
it was at the time of creation of the trust; movables, however, 
may be removed into another place, and thus become subjected 
to another law. Questions as to trusts in movables therefore fall 
into two classes: questions concerning the creation of the trust, 
and questions concerning its administration. 

A trust may be created either by will or by settlement zzzer 
vivos. As to a trust of movables created by will, there is no 
doubt that its validity must be tested in the first instance by the 
law of the testator’s domicile. If valid by that law, it will be recog- 
nized and enforced everywhere,! though the trustee is domiciled 
at the time in another state which would hold the trust invalid,? 
or subsequently removes there,®? though the beneficiaries live in 
such a state,‘or the property is there at the time the trust is 
created.® 

While this doctrine is universally admitted, it is to be noticed 
that the legality of the trust may, by the law of the domicile, depend 


1 Godfray v. Godfray, 12 Jur. N. S. 397; Riddle v. Hudgins, 58 Fed. Rep. 490; 
English v. McIntyre, 29 N. Y. App. Div. 439. Though the law of the domicile of the 
testator is applied, it is because such is the provision of the law of the actual situs; and 
the law is that which exists at the moment of devolution of the property. So where 
an Italian died, leaving English movables on certain trusts, and the law of Italy at the 
time of his death allowed the trusts, but was afterwards changed with a retroactive 
clause, the trusts were sustained. /# re Aganoor’s Trusts, 13 Rep. 677, 64 L. J. Ch. 
52t (1895). 

2 Handley v. Palmer, 91 Fed. Rep. 948; Hussey v. Sargent, 116 Ky. 53,75 S. W, 
Rep. 211; Rosenbaum z. Garrett, 57 N. J. Eq. 186, 41 Atl. Rep. 252; Cross v. United 
States Trust Co., 131 N. Y. 330, 30 N. E. Rep. 125; Dammert v. Osborn, 140 N. Y. 
30, 35 N. E. Rep. 407; De Renne’s Estate, 12 Wkly. N. Cas. (Pa.) 94. 

8 Whitney v. Dodge, 105 Cal. 192, 38 Pac. Rep. 636. 

* Rosenbaum z. Garrett, 57 N. J. Eq. 186, 41 Atl. Rep. 252; Merritt v. Corties, 24 
N. Y. Supp. 561 ; Parkhurst v. Roy, 7 Ont. App. 614. 

5 Despard v. Churchill, 53 N. Y. 192. 
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upon the place where the trust is to be administered. Thus a 
statute forbidding certain charitable bequests may be held to apply 
only to bequests to be administered within the state, on the 
ground that the giving of itself is not the objectionable thing, 
but the administration of the gift; and it may accordingly be held 
that such a gift to a foreign charity is valid by the law of the 
domicile, in spite of the statutory provision against such gifts! 

_ The validity of trusts created in a settlement inter vivos is not so 
clear a question. Older writers on the conflict of laws, alleging a 
maxim mobilia sequuntur personam, laid it down that the law of 
movables was the law of the domicile of the owner. But this 
fictitious doctrine has been practically abandoned in modern times 
so far as tangible movables are concerned, and the rule which is in 
consonance with reason has been accepted: that the validity of a 
transfer of chattels depends on their situs at the time of transfer.’ 
In accordance with this doctrine it seems to be held that the 
validity of a trust in tangible movables depends upon the law of 
their situs at the time the trust settlement was made? 

This principle seems to have been involved in the case of Van 
Grutten v. Digby. In that case a woman, entitled to property 
under an English trust, married in France. A marriage agreement 
was made in France, which was invalid by French law, but would 
by English law be a valid limitation of the terms of the original 
trust. The court held that the effect of this agreement upon the 
English trust must be determined by the English law. Romilly, 
Master of the Rolls, said that if a contract relates to the regulation 
of property within the jurisdiction and subject to the laws of Eng- 
land, the court will administer the law as if the whole transaction 
were to be regulated by English law.® 

In the case of Fowler’s Appeal ® this question was involved, but 
was not finally settled. The settlement was made in Illinois, by a 
person domiciled there. The property, so far as appears, consisted 


1 Sickles v. New Orleans, 80 Fed. Rep. 868; Van Sant v. Roberts, 3 Md. 119; 
Chamberlain v. Chamberlain, 43 N. Y. 424; Despard v. Churchill, 53 N. Y. 192; 
Hope v. Brewer, 136 N. Y. 126, 32 N. E. Rep. 558. 

2 Cammell v. Sewell, 5 H. & N. 728; Green v. Van Buskirk, 5 Wall. (U. S.) 307, 
7 Wall. (U. S.) 139. 

8 So far as choses in action were included in the settlement, the validity should be 
determined primarily by the place of making the settlement. 

4 31 Beav. 561, 32 L. J. Ch. 179, 7 L. T. R..455, 9 Jur. N.S. rrr, 11 W. R. 230. 

5 This case was followed in Viditz v. O’Hagan, [1899] 2 Ch. 569. 

6 125 Pa. St. 388, 17 Atl. Rep. 431. 
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in stock of corporations outside Pennsylvania. The trustee was a 
Pennsylvanian. The court, without deciding what law would govern 
the validity, held that it was not that of Pennsylvania. 

So far we have considered merely the validity of the conveyance 
in trust; but it is still necessary to determine what law governs 
the administration of the trust. Since it becomes the duty of the 
trustees, if the trust is valid, to take the chattels to a certain place 
and administer them there, and there is nothing in the law of any 
state to prevent them from taking the chattels to that place, the 
chattels, if the provisions of the trust are carried out, will be sub- 
mitted, as to all questions arising in the course of administration, 
to the law of the place where the trust is to be administered. This 
place is sometimes easy but often difficult to determine. In case 
of a trust created by will, the place of administration will ordi- 
narily be the place of settling the estate, that is, the domicile of 
the testator, irrespective of the domicile of the trustee or of the 
beneficiaries. 

There is, however, a class of trusts created by will where the ad- 
ministration of the trust is clearly to be elsewhere than the domicile 
of the testator. A typical case of this class is a bequest to a charity 
permanently located in another state. In such a case, if the mere 
gift in trust is in itself valid, the validity of the administration of it 
is to be governed by the law of the place where the charity is to be 
located; and that law determines all questions concerning the ad- 
ministration, such as alienability, accumulation, etc.2 So where 

an Ontario testator bequeathed movables to the State of Vermont, 

on certain trusts, with provisions for accumulation, the law of 
Ontario determined whether such a direction invalidated the be- 
quest; and the bequest being valid, it was for Vermont to deter- 
mine whether the accumulation should be carried out, or the 
period of enjoyment accelerated.’ 

A question of interpretation is presented by the mortmain acts 
of several states. Do such acts forbid the administration of testa- 
mentary gifts by charities, or do they simply limit the right to pass 
the property on the proposed trusts? It is now agreed that they 
do not limit the power to administer; and that if a gift is made 
to a charity by a testator domiciled in a state where there is no 


1 Rosenbaum z. Garrett, 57 N. J. Eq. 186, 41 Atl. Rep. 252. 
2 
8 Parkhurst v. Roy, 7 Ont. App. 614. 
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mortmain act, the gift may be taken and administered in a state 
where the gift would have been illegal. 

In the case of a settlement zzter vivos the place of administra- 
tion of the trust is a more difficult question. In many cases the 
situs of the trust will be taken to be the place of creation, that 
being the settler’s domicile; and all questions involving the admin- 
istration of the trust will be determined by that law, though the 
trustee may be domiciled elsewhere or may subsequently remove 
to another state. 

The most important questions of this sort have arisen in Eng- 
land upon marriage settlements. If both parties to the marriage 
are domiciled in one country, the situs of the trust would naturally 
be in that country. So where upon a marriage of a Scotch man 
and woman a marriage settlement was made by virtue of which the 
husband had a right upon a certain contingency to have the prop- 
erty transferred to him absolutely, this transfer was ordered by an 
English court, though opposed to the English practice, which — 
would have required a provision for the wife and children in such 
a case.® 

On this principle the interesting case Jz ve Fitzgerald* may be 
supported. A marriage being had between an Englishman and 
a Scotchwoman, a settlement was entered into, by which several 
English trustees were constituted to hold and manage English 
chattels settled by the husband and Scotch chattels settled by the 
wife. The parties intended to live in England. The question was 
whether an alienation by the husband of all his interest under the 


1 Canterbury v. Wyburn, [1895] A. C. 89 (Privy Council) (see Yowever Attorney- 
General v. Miller, 3 Russ. 328, 3 Dow & Cl. 393); Healy v. Reed, 153 Mass. 197, 26 
N. E. Rep. 404; Fellows v. Miner, 119 Mass. 541; Dammert v. Osborn, 140 N. Y. 30, 
35 N. E. Rep. 407. In the last case the chattels bequeathed were in the state where 
the charity was established ; nevertheless, in spite of the mortmain act of that state, the 
bequest was held good. Conversely, the rule against perpetuities has to do with the 
administration of the trust. It was held that a direction in a will of a testator who was 
apparently English to invest money in Scotch land would be carried out, though the 
trusts on which the land was to be held were forbidden by the English law as violating 
the rule against perpetuities. Fordyce v. Bridges, 2 Phil. 497, 17 L. J. Ch. 185. 

2 First Nat'l Bank v. Nat’l Broadway Bank, 156 N. Y. 459, 51 N. E. Rep. 308. 
So in Schluter v. Bowery Sav. Bank, 117 N. Y. 125, 22 N. E. Rep. 572, a married 
woman having constituted herself a trustee in New York, her subsequent removal to 
New Jersey, where a married woman could not take personal property, did not put an 
end to the trust. 

8 Anstruther v. Adair, 2 Myl. & K. 563. 

* [1903] 1 Ch. 933. The case was reversed on appeal because the corpus of the 
trust was found to be Scotch immovable property. [1904] 1 Ch. 573. 
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settlement was valid, as it would be by English law, or invalid 
according to the Scotch law. The court decided that the parties 
intended an English trust, and that the alienability should be 
determined by the English law. But in Heywood v. Heywood,} 
where an Irishwoman married an Englishman, and each settled 
money in English trustees, Romilly, Master of the Rolls, seems 
to have inclined to the opinion that as to the sum contributed by 
the wife this was an Irish trust. 
Foseph H. Beale, Fr. 


1 29 Beav. 9, 30 L. J. Ch. 155. 
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STOCKHOLDERS’ RIGHT OF PREEMPTION. — For just a century authorities 
have steadily accumulated recognizing a right in stockholders of a corpora- 
tion, under certain circumstances at least, to subscribe for and demand the 
same proportion of a new issue of capital stock that they respectively hold 
of stock previously issued.’ Through this right of preémption is sought the 
preservation to each stockholder of his relative vote and voice in the man- 

_ agement of the corporation ;* also the preservation of his proportionate 
interest in the corporation’s capital or surplus or other property,’ for a 
diminution of this proportion causes him pecuniary loss unless full value 
paid for new stock offsets the decrease in proportionate interest by a corre- 
sponding increase in the corporation’ s property. A further subsidiary rea- 
son for the right is, perhaps, found in its furnishing a cumulative remedy in 
the nature of self-help to minority stockholders against issues of stock frau- 
dulently made to particular persons.* On the other hand, the corporation 
may need funds or other property to fulfill the objects of its incorporation ; 
and public policy, as well as the interests of the stockholders as a body, 
demands that the corporation be allowed every facility to satisfy its needs. 
The equitable point of equilibrium between these conflicting interests of the 
corporation or the stockholders ez masse and of individual stockholders 
seems found in allowing this right of preémption so far and only so far as 
it does not seriously hamper the corporation.® 

In accordance with these principles stockholders are given first chance 
eee § 286, and in 26 Am. & 


unnemacher, 15 Ind. 294. 

2 See Dousman v. Wisconsin, etc., Co., 40 Wis. 418, 421; Crosby v. Stratton, 68 
Pac. Rep. 130, 132 (Col.). Cf Humboldt, etc., Ass’n v. Stevens, 34 Neb. 528, 535. 

8 See Jones v. Morrison, 31 Minn. 140, 153; Crosby v. Stratton, supra. 

* See Meredith v. New Jersey, etc., Co., 55 N. }. Eq. 211, 220; aff. 56 N. J. Eq. 


454- 
5 See Stokes v. Continental, etc., Co., 91 N. Y. Supp. 239, 246. 


1 See Gray v. Portland Bank, 3 Mass. 364 (1807) ; also, cases cited in Cook, Corp., 


ng. Encyc., 2 ed., 947. But cf Ohio, etc., Co. uv. 
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to obtain new stock,® and probably original stock remaining untaken,’ 
when issued at a cash price. If, however, stock once issued returns to 


the possession of the corporation and is reissued, there is no right of pre- — 


emption,® for the old stockholders are not thereby deprived of the propor- 
tionate interests in the corporation which they have hitherto enjoyed. 
Likewise, when stock has been issued in payment for property, the right 
of preémption has been denied.® In each of the adjudicated cases, how- 
ever, the property was of a peculiar nature and readily to be furnished 
only by this particular vendor. Indeed, unless the property bought have 
these characteristics, it seems that the usual privilege of preémption should 
be allowed ; for, if stockholders can provide the needed property as well 
as an outsider, the corporation cannot be seriously harmed by allowing them 
to preserve their proportionate stockholdings by furnishing other com- 
modities as well as the particular commodity, money. 

Granted that a right of preémption exists, the further question arises 
whether the corporation can fix the terms upon which the stockholders may 
obtain their proportionate shares of new issues of stock. According to 
text-writers, stockholders must be offered the stock at par while 
in most of the cases this particular question has not been material because 
the corporation has not attempted to sell the stock except at par," there 
are one or two decisions expressly to the same effect. For the denial 
of aright to subscribe at-par, the measure of damages is, of course, the 
difference between the par and the market value.4* In a recent case in 
New York, however, where the corporation sold all the new stock to 
outsiders at a fixed price, a dissenting stockholder was allowed to recover 
the difference between the fixed price of sale and the market value. 
Stokes v. Continental, etc., Co., 36 N. Y. L. J. 589 (N. Y., Ct. App., 
Nov. 13, 1906). ‘The case expressly represents the doctrine that the 
stockholders have a first chance to purchase the stock, not at par, but on any 
reasonable terms that the corporation may prescribe for its sale. The cor- 
poration would even be allowed to provide for a sale at public auction ; for 
practically the stockholder might preserve his proportionate stockholdings 
by paying the same price for additional stock that others would pay, 
although strictly he must pay one unit more. But a sale to the highest bid- 
der upon sealed proposals would probably be held improper. This doctrine 
seems firmly grounded in business sense and justice. The stockholders are 
given a fair opportunity to preserve their proportionate influence and 
interests in the corporation and its property by purchasing new stock; 
furthermore, if any be prevented from so doing by a sale at a price at or 
above actual value, as already noted, they suffer no pecuniary harm. On 
the other hand, this rule, unlike that of the text-writers, does not impede 
the corporation in most easily and effectively satisfying its needs and devel- 


8 See cases cited in 26 Am. & Eng. Encyc., supra. 
7 See Crosby v. Stratton, supra; Morris v. Stevens, 17 Pa, Co. Ct. Rep. 209, 213. 
But cf. Sims v. Street R. R. Co., 37 Oh. St. §56; Curry v. Scott, 54 Pa. St. 270. 

8 Hartridge v. Rockwell, R. M.Charlt. (Ga.) 260; State v. Smith, 48 Vt. 266; 
Crosby wv. Stratton, supra. 

9 Meredith v. New Jersey, etc., Co., supra. See also Russell v. Rock, etc., Co., 184 
Pa. St. 102; Bonnet v. First, etc., Bank, 24 Tex. Civ. App. 613. 

10 See Cook, Corp., 5 ed., § 286; Beach, Priv. Corp., § 473- 

11 See, ¢. g., Eidman v. Bowman, 58 Ill. 444; Jones v. Morrison, supra. 
wee Appeal, 108 Pa. St. 546; Hammond v. Edison, etc., Co, 131 

ich. 79. 

13 Gray v. Portland Bank, supra. 
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oping its resources ; and if the legal limit of stock issues has nearly been 
reached, it does not virtually compel a dividend of the difference between 
the par and the market value of the new stock. 


LEGITIMATION SUBSEQUENT TO BirtTH.— Legitimacy conforms to the 
usual rule that the state of domicile determines status. ‘This rests upon 
the peculiar and permanent interest of sovereign in subject.’ Strictly this 
status is not triangular, but exists between the child and each parent sepa- 
rately. Legitimacy as to one parent only is a doctrine familiar to the civil 
law, but not to be found in any common law holding. Nor is legitimacy 
necessarily dependent upon marriage, though universally associated with 
it. The proper sovereign may legitimate quite regardless of wedlock.” 
Once impressed upon the natural relation of parent and child, the status 
q persists, surviving change of domicile. Other states admit its existence, 
though because of local law they may refuse full recognition to its legal con- 
sequences. ‘Thus by the feudal law of England realty can descend only 
upon legitimate persons actually born in wedlock.® 

A New York court recently lost sight of these principles when it withheld 
a devise from antenati, legitimated in Michigan by subsequent marriage 
of their parents, because a previous New York decree had refused to recog- 
nize the Michigan divorce first obtained by the father from a New York 
woman. Olmsted v. Olmsted, 51 N.Y. Misc. 309. In view of a peculiar 
New York doctrine, it is hard to understand why the court did not recognize 
that the Michigan man was divorced, though not the New York woman.‘ 
This was refused, however, in reliance on Haddock v. Haddock.’ But 
granting that Michigan had under the doctrine of that case no jurisdiction 
to pronounce the father divorced, it does not follow that Michigan was with- 

| _ out jurisdiction to pronounce the children legitimate. Having, by reason of 

the domicile of all parties concerned, complete jurisdiction zz rem, she 

could and did impress the status of legitimacy upon these children ad pre- 
senti ; whether for reasons wise, mistaken, or arbitrary would seem no con- 
cern of New York’s. Nor can any local policy ° or rule of real property? 
be invoked to justify the decision. As the first fruits of Haddock v. Had- 
dock ° it is not reassuring. 

The law of legitimacy is not, however, without difficulties. Though 
courts agree that the state of the father’s domicile at the child’s birth is 
the proper one then to confer or withhold legitimacy * (at least as to the 
father), they do not always distinguish two kinds of subsequent legitimation. 

By the civil law subsequent marriage of the parents effects a valid pre- 


14 See 18 Harv. L. REV. 541. 


1 Jn ve Goodman’s Trusts, 17 Ch. D. 266, er James, J., at 297. 

2 McDeed v. McDeed, 67 IIl. 545. 

8 Birtwhistle Vardill, 7 Cl. & F. 895. See 6 Harv. L. REV. 379. This is followed 
in a few states only. Lingen z. Lingen, 45 Ala. 410; Williams v. Kimball, 35 Fla. 49; 
Smith v. Derr, 34 Pa. St. 126. Contra, Caballero’s Succession, 24 La. Ann. 573; Day- 
ton riar »45 N. J. Eq. 603; Miller v. Miller, 91 N. Y. 315; DeWolf v. Middle- 
ton, I 

* People v. Baker, 76 N. Y. 78. 

5 201 U.S. 562. See 19 Harv, L. Rev. 586. 

Pa See Van Voorhis v. Brintnall, 86 N. Y. 18; Matter of Hall, 61 N. Y. App. Div. 
266. 
7 Miller v. Miller, supra; Bates v, Virolet, 33 N. Y. App. Div. 436. 
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contract so as to legitimate prior offspring ad origine. At birth the state 
of the father’s domicile confers upon his natural child, not legitimacy, but 
the capacity to become legitimate,* — and this irrespective of the situs of 
birth. This capacity is never lost. The state of the father’s domicile 
at his marriage, if under the civil Jaw, thereby ripens it into legitimacy 
from the beginning,* — again irrespective of the situs of the ceremony.° 
‘This is not the ordinary fiction of relation. The law opens its eyes wide to 
the facts, but allows a subsequent act to change their intermediate legal 
aspect. For legitimation cd fresenti, on the other hand, concurrence 
of two laws is not essential. The proper state may at any time by sov- 
ereign fiat confer legitimacy henceforth. This has been done by special 
legislative act’® or by general statute conditioned on such act of the 
parents as public acknowledgment or de facto adoption. Confusion arises 
from American statutes legitimating by subsequent marriage. If designed 
to follow the civil law and legitimate only ad origine, capacity would seem 
essential ;"! if designed to operate ab presenti, non-essential. The latter 
has been the prevailing American view.” Serious international difficulty 
arises when parent and child have separate domiciles and either state seeks 
to legitimate ab presenti. This is undoubtedly letting one state confer 
status on the subject of another, for legitimate fatherhood and illegitimate 
childhood co-existing is unthinkable. It is true that one state alone may 
divorce ; but jurisdiction to dissolve status does not argue jurisdiction to 
create. Adoption in such case would seem impossible.“ Yet legitimacy 
differs from adoption and from other statuses in presupposing a natural 
relation, and this would seem enough to give either state power to confer 
it.* Whether the other state recognized this status to the detriment of its 
subject would be a local question for it to decide. _ 


LiaBitiry OF STOCKHOLDERS ON UNPAID STOCK SUBSCRIPTIONS. — Two 
theories have been advanced to account for the liability of a stockholder, 
who has received stock from the corporation at less than par, to make up 
the difference when called upon to do so by the creditors of the corporation. 
The “trust fund” theory, first advanced by Judge Story in 1824,' regarded 
the capital stock of a corporation as a trust fund for the creditors, to be pro- 
tected as such. So, though the stockholder be released by the corporation 
from the liability to pay full par value, he is yet required to do so when 
called on by its creditors.2 This theory has been justly criticised. While 


8 Jn re Grove, 40 Ch. D. 216. See Dicey, Conf. of Laws, 497. Continental views 
are inharmonious. See Brocher, Droit Int. Privé, 153. 

9 Udny v. Udny, L. R. 1 H. L. Se. 441. 

1 Scott v. Key, 11 La. Ann. 232. No English court has yet been called upon to 
recognize legitimacy ad presenti. 

ll Smith v. Kelly’s Heirs, 23 Miss. 167; Fowler v. Fowler, 131 N. C. 169. 

12 Adams v. Adams, 154 Mass. 290; Caballero’s Succession, supra. 

13 Foster v. Waterman, 124 Mass. 52? 
Ry Blythe v. Ayres, 96 Cal. 532. But see Minor, Conf. of Laws, 215; 65 L. R. A. 
183, n. 

16 Irving v. Ford, 183 Mass. 448. 


1 Wood v. Dummer, 3 Mason (U.S. C. C.) 308. 

2 Scovill v. Thayer, 105 U. S. 143. 

8 O’Bear Jewelry Co. v. Volfer & Co., 106 Ala. 205. See Hollins v. Brierfield 
Coal and Iron Co., 150 U. S. 371, 381. 
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solvent, the corporation has the entire interest, legal and beneficial, in all 
its property, of which the capital forms a part; and when it becomes 
insolvent, in the absence of a statute to the contrary, it may prefer any of its 
creditors.* This is entirely inconsistent with the fundamental idea of a 
trust, which would require the corporation to deal with its legal title strictly 
for the benefit of all its creditors. And when, by a contract binding 
between the corporation and the stockholder, the latter is under no obliga- 
tion to the corporation itself to make up the difference between what he 
paid for his stock and its par value, it is difficult to see where there is any 
res that is held in trust. 

The other theory, which of late years has been rapidly supplanting the 
“trust fund” doctrine, bases the stockholder’s liability on the ground of 
fraud, in the nature of deceit, for participating in the issue of stock pur- 
porting to be fully paid up, when in fact it is not. Persons who give credit 
to a corporation are presumed to rely on its stated capital as security for 
repayment. Therefore all who hold that capital out as fully paid up should 
be held to their representation.® This theory readily explains why those 
who become creditors without notice subsequently to the issue of stock 
below par can collect ® the difference between the par value and what was 
paid, even though the stockholder is released by contract from any such 
obligation to the corporation itself, while those with notice’ and prior credi- 
tors* cannot. This theory, too, may explain that series of cases which 
holds that a corporation, when embarrassed, for the purpose of carrying on 
its business may pay its debts or buy property with its stock at whatever the 
stock will bring without subjecting the taker to any further liability thereon 
even to creditors. The policy of allowing such a transaction under such 
circumstances outweighs the equity of the creditor who has relied on the 
stated capital. 

The inquiry yet remains how far the situation at common law has been 
changed by statute. Under the common constitutional or statutory pro- 
vision, that stock shall be issued only for money, labor, or property actually 
received, and that all fictitious increase of stock shall be void, the question 
seems to be whether the stock is fully paid or not. If this is decided in the 
negative, all the common law doctrines as to rights of creditors attach.’ 
A second class of statutes directs that each stockholder shall be liable for 
the debts of the corporation to the extent of the amount that may be 
unpaid “ upon the stock held by him. Some courts hold that this statute is 
but declaratory of the common law,'? while others say that it imposes on the 
stockholder a liability to the creditor irrespective of when he became such 
or of his knowledge.’* A stricter form of this class of statutes requires the 


* McDonald v. Williams, 174 U.S. 397. See Nappanee Canning Co. v. Reid 
Murdock & Co., 60 N. E. Rep. 1068 (Ind., Ct. App.). 

5 Hospes v. N. W. Mfg. & Car Co., 48 Minn. 174. 

6 Camden z. Stuart, 144 U. S. 104; Martin v. South Salem Land Co., 94 Va. 28. 

7 Coit v. Gold Amalgamating Co., 119 U. S. 343; Adamant Mfg. Co. v. Wallace, 
16 Wash. 614. 

8 Flinn v. Bagley, 7 Fed. Rep. 785. 

® Handley v. Stutz, 139 U. S. 417. 

10 Van Cleve v. Berkey, 143 Mo. 109. 

11 As to whether anything remains unpaid where the stockholder gives substantial 
consideration in the nature of property or labor in good faith, see 19 Harv. L. REv. 


66. 
. 12 First Nat’l Bank of Deadwood v. Guston-Minerva, etc., Co., 42 Minn. 327. 
18 Sprague v. Nat’l Bank of America, 172 IIl. 149. 
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stockholder to make up the difference between what he paid for his stock 
and its par value. Under such a statute New Jersey has recently enforced 
liability in favor of a subsequent creditor with notice, notwithstanding that 
the stockholder had been released by the corporation from such liability 
and that the creditor had, as stockholder himself, assented to such release. 
Easton Natl Bank v. American Brick and Tile Co., 64 Atl. Rep. 917 
(Ct. Err. and App.). A very similar statute in Iowa, under similar circum- 
stances, has received a contrary construction. The interpretation of the 
New Jersey court, however, seems best to accord with the policy against 
watered stock at which these statutes are aimed. 


THE EFFECT OF FRAUD AND THE STATUTE OF FRAUDS ON, PAROL DECLA- 
RATIONS OF TRusT. — We may first consider several situations where B, 
the person attempted to be made a trustee, is not fraudulent. First, when A 
conveys land absolutely to B, who orally agrees to hold it in trust for A, it 
is cleat that the statute renders the express trust unenforcible. But since 
B is under a duty in conscience which he refuses to perform, equity should 
compel him to return the consideration he received therefor, — z. ¢., enforce 
specific restitution. The constructive trust thus raised for A would be by 
operation of law, and so within the exception of the statute. Such is the 
law in England. But the American courts, insisting rather blindly that 
such a trust is in the teeth of the statute, refuse to raise it.2_ They prevent 
total injustice, however, by permitting A to recover the value of the land.® 
Secondly, when A conveys land absolutely to B, who orally agrees to hold it 
in trust for C, the American courts, again differing from the English, allow B 
to keep the land, insisting with still less justification that they would other- 
wise be nullifying the statute. B, conscionably, has no right to the land, 
and so a constructive trust should be raised for A, as in cases where an 
intended trust fails for other reasons.5 Thirdly, when A devises land abso- 
lutely to B, or agrees to remain intestate when B is his heir-at-law, with the 
parol understanding that B is to hold for C, it is the settled law, anomalous 
for England and doubly anomalous for America, that C may enforce the 
trust. Logically, the English doctrine in the preceding situations should be 
applied here also, with the result of raising a constructive trust for A’s heirs, 
as when testamentary trusts fail for other reasons.?. The decision of the 
courts may be viewed as a specific enforcement of the agreement, with the 
statutory objection overcome by the strong equitable consideration that, as 
the testator is dead, in no other way could his wish to do something for C 
ever be carried dut.® Fourthly, if A execute to B, his heir apparent, what 
they both believe to be a valid conveyance, with the parol agreement that 


1¢ Callanan v. Windsor, 78 Ia. 193; State Trust Co. v. Turner, 111 Ia. 664. 


1 Booth v. Turle, L. R. 16 Eq. 182. 

2 Hubbard v. Sharp, 11 N. Y. St. Rep. 802. 

8 Cromwell v. Norton, 79 N. E. Rep. 433 (Mass.). 

* Peterson v. Boswell, 137 Ind. 2t1. Contra, McKinney v. Burns, 31 Ga. 295. See 
3 Pomeroy, Eq. Jurisp., § 1056 (3). 

§ St. Paul’s Church v. Attorney-General, 164 Mass. 188. 

6 Russell v. Jackson, 10 Hare 204; Will of O’Hara, RN: ¥. 493, 413. Contra, 
Moore v. Campbell, 102 Ala. 445; Bedilian v. Seaton, 3 Wall. Jr. (U.S.C. C.) 279, 


285. 
Will of O’Hara, supra. 
8 See Bedilian v. Seaton, supra, 286. 
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B is to hold in trust for C, and it is found after A’s death that the convey- 
ance was void, it would seem that B, as heir, should be held to have the 
land free from any trust, since he does not get the land directly by reason 
of the agreement. 

When, however, B is fraudulent, the question is entirely changed. Then 
the American courts find no difficulty in raising a constructive trust for A 
in the first situation,® and for C in the second.’® That this result should be 
attained is generally conceded, but the reasons usually advanced therefor 
are not especially satisfactory. The courts commonly say that they will not 
allow the statute to be made an instrument of injustice. But that is loose, 
and, as is shown above, hardly veracious. A text-writer suggests that equity 
thereby punishes the wrongdoer and takes away his ill-gotten gains.’ But 
it is not one of equity’s rdles to play assistant to criminal law. « It is believed 
that the true explanation is that equity thereby gives specific reparation of 
B’s tort.. To accomplish this, it must give the intended ces¢uz the beneficial 
interest he was to have, and thus is raised what is truly a trust by operation 
of law. Applying this to the third situation, we see that the position of the 
courts in making B, when fraudulent, a constructive trustee for C is entirely 
logical, except that courts sometimes go rather far to find this fraud. A 
similar result is reached in the fourth situation when B is fraudulent. 
Except for B’s fraud, A would have made some other disposition of the 
land for the benefit of C, and in order specifically to repair the harm 
resulting from his wrong, B, though taking as heir, should be made a 
constructive trustee for C. It was so held in a recent case. Crossman v. 
Keister, 79 N. E. Rep. 58 (Ill.). ‘This combination of facts is apparently 
novel, but the decision is a correct application of logical principles. 


SratuTorY INDICTMENT IN A County OTHER THAN THAT WHERE 
THE CRIME WAS ComMITTED. — How far does the federal Constitution re- 
strain a state from modifying its criminal procedure? A recent case raises 
the question whether a state may provide that indictments for lynching 
shall be found by the grand jury of a county adjoining the one where the 
crime was committed, and holds such a statute constitutional. S/afe v. 
Lewis, 55 S. E. Rep. 600 (N. C.). The section of the Constitution which 
confers and defines the judicial power of the United States, and incidentally 
provides that the trial of all crimes except impeachment shall be by jury,’ 
obviously applies only to the federal government. The same is true of the 
first ten amendments, including the Fifth and Sixth, which provide specifi- 
cally for an indictment by a grand jury and trial by a petit jury.? These 
restrictions have not been extended to the states by the Fourteenth Amend- 
ment.® The question, then, is whether any particular modification is a 
denial of “due process of law” under that amendment. 

The words “due process of law,” as used in both the Fifth and Four- 
teenth Amendments, have been held equivalent to “law of the land” in 


® Brison v. Brison, 75 Cal. 525. 
10 Goldsmith v. Goldsmith, 145 N. Y. 313. 
1 Art. IIL §2 11 3 Pomeroy, Eq. Jurisp., § 1056 (3). 
2 Barron v. Mayor, etc., of Baltimore, 7 Pet. (U.S.) 243; Brown wv. New Jersey, 
175 U.S. 172. 
8 Slaughter House Cases, 16 Wall. (U. S.) 36. 
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Magna Charta.* If, therefore, a particular procedure is not expressly or 
by implication forbidden by other parts of the Constitution, the fact that 
such procedure was a part of the English common or statute law at the 
time the Constitution was adopted is strong evidence that it is not a denial 
of “ due process.” § The present statute seems to fall in this class. True, 
a grand jury could not regularly inquire of a fact done outside the county 
for which it was sworn; but this rule was modified by some eighteen ex- 
ceptions, the earliest of which date from Henry VIII.° Indeed, the statute 
in that reign which provided that counterfeiters, etc., might be indicted 
and tried for their offenses, committed in Wales, in the next adjoining 
county of England,’ is exactly in point as to the present statute. Thus 
even if “due process of law” be taken to mean common law procedure 
at the time the Constitution was adopted, an extremely narrow construc- 
tion, the present statute seems proper. 

‘There is, it is true, some authority supporting the view just noted,°® but 
the Supreme Court has taken one less rigid. ‘Thus a state may substitute 
prosecution by information for prosecution by indictment,’ and thereby 
eliminate the grand jury altogether. A simplified form of the indictment 
may be prescribed, so long as it charges the essential elements of the 
crime.” And even a provision for a petit jury of eight to try a felony 
is proper.’ In state courts a provision for a grand jury of less than the 
common law number of jurors has been upheld.’* It seems clear, there- 
fore, that when the Constitution guaranteed to the citizen “ due process of 
law,” it did not crystallize the then common law procedure and adopt it as 
if such procedure had been specifically described. The provision leaves a 
wider scope. It was intended to protect the individual from the arbitrary 
exercise of the powers of government. But so long as the substantial 
rights of the citizen were not invaded, the forms by which he was to be 
protected might be modified to suit new conditions. So, even if the present 
statute were not proper as prescribing an ancient procedure, it seems clearly 
to fall within this general power. 


ContTRAcT BY STATE NOT TO DISCRIMINATE AGAINST FOREIGN Cor- 
PORATIONS. — Though it is beyond the power of a state to bargain away its 
police power! or its right of eminent domain,’ by a line of judicial decision, 
not without emphatic and persistent dissent, it may irrevocably restrict or 
part with its power to tax. Whether such contract be by general law or by 


4 Den d. Murray v. Hoboken, etc., Land Co., 18 How. (U. S.) 272; Davidson v. 
New Orleans, 96 U. S. 97. 
5 Den d. Murray v. Hoboken, etc., Land Co., supra. 
6 See 4 BI. Com. 303+ 
7 26 Hen. VIII c. 6. 
8 sa v. Robbins, 8 Gray (Mass.) 329. 
® Hurtado v. California, 110 U. S. 516; McNulty v. California, 149 U. S. 645. 
0 Caldwell v. Texas, 137 U. S. 692. 
11 Maxwell v. Dow, 176 U. S. 581. 
12 People v. Parker, 13 Colo. 155; Hausenfluck v. Com., 85 Va. 702. 


Gas Light Co. v. Murphy, 170 U.S. 78. See Freund, Police Power, 


362. 
2 See Lock Haven Bridge Co. v. Clinton County, 157 Pa. St. 379. 
$3 — of the Friendless v. Rouse, 8 Wall. (U. S.) 430. See Judson, Taxation, 
39-59. 
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special, mutual assent and consideration must plainly appear.* There is 
the further rule, rigidly applied, that all fair doubts be resolved in favor 
of the state.° To foreign corporations a contract with the state is of vital 
interest. Unhampered by the “ privileges and immunities” clause, a state 
may exclude them altogether,® may impose onerous conditions of admis- 
sion,’ may discriminate against them in tax or regulation,’ and in so far 
as it does not deprive them of vested property or contract rights may revoke 
their licenses at will. The law of foreign corporations is recent, and the 
cases are few where courts have passed upon their agreements with states. 
But it is in each case a question of fact, for determination from the enact- 
ing language and attendant circumstances, whether a revocable license has 
been granted ® or a solemn contract made.” The United States Supreme 
Cofirt has recently passed upon an interesting case of this nature. A New 
Jersey corporation, capitalized at one hundred millions, paid fifteen thou- 
sand dollars to enter Colorado under a statute providing that foreign corpo- 
rations should be subject to “all the liabilities, restrictions and duties which 
are or may be imposed upon” similar domestic corporations and “ have no 
other or greater power.” This, by a bare majority, was held to constitute 
a contract not to discriminate against the foreign corporation, the obliga- 
tion of which was impaired by a subsequent. franchise tax double that 
imposed upon domestic corporations. Am. Smelting & Refining Co. v. 
Colorado, Jan. 7, 1907. 

If, as Justice Peckham declares, the contract arose when the entrance fee 
was paid, subsequent expenditures in the state on the faith thereof, however 
large, formed no part of the consideration. Nor does a license necessarily 
become a contract because the fee exacted is large. And in considering 
the size of this fee the enormous capitalization here represented must be 
borne in mind. Granted, moreover, that the fee shows Colorado to have 
contracted not to revoke the license for twenty years (the statutory life of 
corporations) save for cause, it is another matter to spell out a contract to 
make no discrimination in favor of domestic corporations during that period. 
To say, “ You shall have all the burdens and no greater privileges,” would 
seem naturally to mean, “ You shall never be better off,” rather than, “ You 
shall be neither better off nor worse off” than domestic corporations. At 
best there would seem to be a fair doubt, which by the general rule should 
be resolved in the state’s favor.5 And though, as the court points out, this 
contract is not one of tax-exemption, this rule still applies. Facts undis- 
closed in the opinion may have affected the decision of the majority. 

Non-discrimination in “liabilities, restrictions and duties ” includes police 
power as well as taxation. Conditions may be easily imagined where the 
public welfare would demand restrictions upon foreign corporations heavier 
than upon domestic corporations in the same line of business. Though 
such part of the contract might therefore be objectionable, the part as to 


4 Grand Lodge v. New Orleans, 166 U. S. 1 ae 

5 Metropolitan Street Ry. Co. v. New York, 199 U. S. 1. See Am. Smelting & 
Refining Co. v. People, 82 Pac. Rep. 531 (Colo.). 

6 Waters-Pierce Oil Co. v. Texas, 177 U. S. 28. 

T Security Mutual Life Ins. Co. v. Prewitt, 202 U. S. 246. 

8 Southern Bldg. & Loan Ass’n v. Norman, 98 Ky. 294. 

are Ins. Co, v. Augusta, 93 U. S. 116; Com. Mutual Life Ins. Co. v. Spratley, 
172 2. 
710 N. W. oe or Co. v. Anderson, 12 N. D. 585; Com. v. Mobile & 
Ohio Ry., 64 S. W. Rep. 451 (Ky.). See Erie Ry. v. Pennsylvania, 153 U. S. 628. 
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taxation, though expressed in the same phrasing, could still stand."’ While 
the four justices assign no reason for their dissent, it is fair, therefore, to 
assume that they could find no contract in fact. 


THE EXTENT OF THE PROTECTION AFFORDED THE DOWER RIGHT. — It 
has just been decided in Utah, apparently for the first time anywhere,’ that 
a widow whose husband has conveyed away land without her consent can- 
not recover from his estate after his death the value of her dower in the 
land thus disposed of. Jn re Park’s Estate, 87 Pac. Rep. goo. The 
case may be explained on the ground that she suffered no damage. But 
the reasoning on which the court proceeded — that dower rights are only 
against the land—suggests the question whether they are always so 
limited. 

Dower was early considered a mere inchoate right, not so high as an 
interest in land.? But more recently many incidents of property have been 
given to it,* and now the decidedly prevalent view is that “it is a subsisting 
and valuable interest which will be protected and preserved.”* The diffi- 
culty whether the interest will be extended beyond the land itself arises 
especially in two classes of cases: when a mortgage on the land is fore- 
closed, and when the land is put toa public use. As to the wife’s rights 
when her interest in the land is destroyed by the foreclosure of a pre- 
nuptial mortgage, or of one in which she joined, a serious conflict exists. 
The widow’s right to dower in an equity of redemption is now almost uni- 
versally recognized,® though formerly it was otherwise. But when the fore- 
closure takes place during the husband’s life, at least three results have 
judicial sanction. Some courts give the wife no rights in the proceeds of 
the sale. It is argued that her joining in the mortgage interrupts, with her 
consent, the seisin of her husband, and without this seisin dower can- 
not exist ;7 also, that dower, being but an interest in the husband’s title, is 
destroyed when that is defeated by the mortgagee’s paramount title and 
turned into personalty.* These grounds® are rather technical, and so other 
courts, proceeding more on equitable considerations, give the wife a right 
in the surplus. ‘They justly say that she had an interest in the equity of 
redemption, and when this is changed into money, her interest should attach 


11 Mayor of Hagerstown v. Dechert, 32 Md. 369. 


1 See Miller v. Farmer’s Bank, 49 S. C. 427, 436 (semble, that if a husband alone 
executes a mortgage, which is foreclosed after his death, the widow’s rights are only 
against the land). 

2 See Moore v. Mayor of New York, 8 N. Y. ro. 

8 Simar v. Canady, 53 N. Y. 298 (the wife has an action against one who fraudulently 
induced her husband and herself to convey) ; Porter v. Noyes, 2 Me. 22 (the existence 
of the right defeats a covenant to give an unincumbered title) ; Buzick v. Buzick, 44 Ia. 
259 (the wife can bring a bill to protect it from fraud). See, also, Clifford v. Kampfe, 
147 N. Y. 383; Sykes v. Chadwick, 18 Wall. (U. S.) 141. 

4 Simar v. Canady, supra, 304. Contra, Virgin v. Virgin, 189 Ill. 144, 151. 

(D. _—* Stevens, 15 Mass. 278. Contra, /n re Thompson’s Estate, 6 Mackey 

-C.) 536. 

8 4 Kent, Com., 43, 44. 

7 Grube v. Lilienthal, 51 S. C. 442. 

8 Newhall v. Lynn Savings Bank, ror Mass. 428. 


if ig weaker grounds, see George v. Hess, 48 W. Va. 534; Kauffman v. Peacock, 
115 Ill. 212. 
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to the proceeds on principles analogous to equitable conversion.” This inter- 
est is usually protected by ordering a third of the surplus to be invested." 
At least one court takes the third view that the wife mortgages her interest 
merely as surety for her husband, and protects her interest in the entire 
proceeds accordingly." The first two views have almost equal support, but 
the last is generally discredited.'* It should be remembered that a distinc- 
tion might well be made between a mortgage which gives only a lien and 
one which passes title. 

In the second class of cases mentioned, if a husband dedicates his land 
to the public, and it is accepted, the dower is destroyed.“* To make it of 
any value to the widow would seriously inconvenience the public, and “the 
public bright] shall be preferred before the private.” * Similarly, when a 
husband grants to a railroad for public use, the dower is gone.'® When the 
state, or a railroad, takes land by eminent domain, it holds free from dower, 
though the wife was not a party to the proceedings. An early case states the 
ground to be that all the interest is in the husband.” But as the wife is 
now deemed to have a valuable interest, a better explanation is that this 
interest, not arising to an estate, is represented in the fee of the husband 
for purposes of condemnation and compensation.”® It is well settled, how- 
ever, that the wife’s interest will be transferred from the land to the money 
given for it, and will be secured therein.4® When the husband dedicates 
his land to the public, whether his wife would have against him any action, 
legal or equitable, is a question which seems not yet to have arisen. It is 
believed that he thus destroys a subsisting right of hers, for which she 
should have compensation. 


UNCONSTITUTIONALITY OF THE AMENDMENT TO THE NEw YorkK Srock 
TRANSFER ‘Tax. — On the ground of being in conflict with the constitutional 
provision for equal protection of the laws, New York has recently declared 
invalid an act imposing a stamp tax of two cents a share on the transfer of 
stock. People ex rel. Farrington v. Mensching, 187 N.Y.8. This was a 
privilege tax, and to such a tax the requirement for equal protection of the 
laws applies.! Just as with a property tax one individual should not be 
assessed on his goods more, without a reason, than another individual of 
the same class on goods of equal value, so it is an unequal burden for 
the state to charge one person more for the same privilege than it charges 
another. The fault found with the statute in question is obviously of this 
sort. The privilege of transferring a hundred shares, worth a dollar a share, 
is no more valuable than the privilege of transferring one share worth a 
hundred dollars ; yet the tax imposed in one case was two dollars and in 


10 Denton v. Nanny, 8 Barb. (N. Y.) 618. 

11 Vreeland v. Jacobus, 19 N. J. Eq. 231. But cf Matter of Brooklyn Bridge, 75 
Hun (N. 558. 

12 Mandel vw. McClave, 46 Oh. St. 407. 
' 18 Burnet v. Burnet, 46 N. J. Eq. 144. 

14 Duncan v. Terre Haute, 85 Ind. 104. 

156 Co, Lit. 31 4 

16 Venable v. Wabash, etc., R. R. Co., 112 Mo. 103. 

17 Moore v. Mavor of New York, supra. 

18 Wheeler v. Kirtland, 27 N. J. Eq. 534. Cf Canty v. Latterner, 31 Minn. 239. 


1 State v. Ferris, 53 Oh. St. 314, 337; Magoun vz. Illinois, etc., Bank, 170 U. S. 283, 
300. 
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the other two cents. The holders of shares of low value were thus placed : 
ina class assessed more heavily than the class of holders of shares of high q 
value. 

Undoubtedly, much latitude is allowed legislatures in classifying the sub- 
jects of taxation ; and probably the courts are more ready to see a possible 
reason for the classification made, even if convinced of its error themselves, 
than in any other sort of case introducing complaint as to unequal protection 
of the laws. And to privilege taxes especial freedom has been given. q 
License taxes for occupations are supported, though not graduated on the 
extent of the business of the different individuals of the same occupation * 
A stamp tax may be imposed on agreements to sell made at exchanges, 
while not on agreements to sell made elsewhere. And in the case of 
taxing the transfer of stocks or bonds, the classification of the values 
of the privileges taxed may be even on the basis of the securities’ face q 
value. This, though unquestionably unfair in cases where the real worth has ; 
fallen below par, is held to be a reasonable means of ascertaining the value 4 
of the privilege exercised, — this result being backed, no doubt, by the 4 
practical difficulty of determining the real value of such securities by any q 
method.® An earlier form of the law, to which the statute complained of 
was an amendment, had been to this effect, and accordingly had been 
upheld.*. But the amendment sought to make a classification that was q 
fanciful and arbitrary. If only the tax had been for this fixed amount on q 
the transfer of each certificate instead of on the transfer of each share, it 
might perhaps have been upheld on the analogy of the war stamp tax 
imposed by the federal government on every check for whatever amount 4 
drawn. But, as it was framed for the transfer of shares, a transferor was 
taxed little or much according to the accident of the division of his cor- . 
porate securities into a less or greater number of shares. ‘The possibility of 
a valid reason for not making the rate per cent an equal burden on all, for 


the lack of which courts are constrained to declare such statutes unconsti- ; 
tutional, was absent. 


RECENT CASES. 


ADMIRALTY — JURISDICTION — SUIT FOR HIRE OF DREDGE. — A sea-going 
hydraulic dredge which operated afloat was employed to mix and pump silt from 
a navigable river to certain meadow lands. Suit was brought for its hire. 
Held, that the non-maritime character of the employment does not oust admi- g 
ralty of its jurisdiction. Bowers Hydraulic Dredging Co. v. Federal Contract- | 
ing Co., 148 Fed. Rep. 290 (Dist. Ct., S. D. N. Y.). q 
The court intimates that it would have refused jurisdiction in this case, but 
for a holding of the United States Supreme Court, in a case of damage caused 
toa structure by a ship, that the distinction between fixed and floating structures q 
is artificial. Zhe Blackheath, 195 U.S. 361. But that case is not directly in 7 


2 But cf Cox v. Texas, 202 U. S. 446, 450. q 
8 Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 562, 563. 


q 
4 St. Louis v. Sternberg, 69 Mo. 289; Cooley, Taxation, 3 ed., 261. " 
5 Nicol v. Ames, 173 U. S. 509. 


6 Bell’s Gap R. R. Co. v. Pennsylvania, 134 U. S. 232. { 


3 
7 People ex re. Hatch v. Reardon, 184 N. Y. 431; aff. in U.S. Sup. Ct, Jan. 7, j 
1907, See 19 Harv. L. Rev. 460. q 


. 
i 
. 


410 HARVARD LAW REVIEW. 


point. Neither case suggests a satisfactory test of what determines the juris- 
diction of admiralty over floating structures, nor do the numerous cases involv- 
ing dredges establish any definite criterion. The cases mention, as tending to 
establish admiralty jurisdiction, capacity to navigate, employment in dredging 
harbors, and the fact that dredges are usually adjuncts to scows used in trans- 
porting the dredged material. See Zhe Alabama, 22 Fed. Rep. 449; The 
Starbuck, 61 Fed. Rep. 502. But it is believed that the proper test is inde- 
pendent of the nature of the employment, — that it is whether the dredge is ca- 
pable of moving about upon navigable waters. See McMaster v. One Dredge, 
95 Fed. Rep. 832. The theory of such test is that as the mobility of a structure 
on navigable waters subjects it to all the admiralty rules which govern other 
craft as to lights, collisions, salvage, etc., it should therefore be subject to 
general admiralty jurisdiction. Zhe Floating Elevator Hezekiah Baldwin, 
8 Ben. (U. S.) 556; Saylor v. Taylor, 77 Fed. Rep. 476; cf. U. S. Rev. Start. 
§ 3; De Lovis v. Bott, 2 Gall. (U. S.) 398. 


ADVERSE PossEsSION — CONTINUITY — PRESUMPTION OF AGENCY FROM 
RELATION OF PARENT AND CHILD. — A statute gave title to one holding land 
adversely for seven years with color of title. The plaintiffs claimed as heirs of 
a deceased sister who at her death had color of title, but not possession. After 
her death the plaintiff's father entered adversely to the defendants, the true 
owners. On his death the plaintiffs entered, but had not pe occupied for seven 
years. Hed, that the plaintiffs cannot avail themselves of their father’s posses- 
sion. Barret v. Brewer, 55 S. E. Rep. 414 (N. C.). 

As color of title is probably inheritable, the plaintiffs apparently possessed one 
of the two statutory requirements. See Sears v. McBride,70 N. C. 152; Neal 
v. Bartleson, 65 Tex. 478. The question being then as to possession, the plain- 
tifs’ title depended on whether they could take advantage of their father’s 
possession, which was possible only if their father held under their color of 
title as their agent. In the absence of direct evidence that the father held as 
agent, the theory was advanced that a presumption of agency arose from the 
relationship, in view of the duty of a parent to safeguard the interests of his 
children. It has been held that there is a presumption of permission by the 
child when a parent occupies his child’s land. O’ Boyle v. McHugh, 66 Minn. 
390. But the better view is that even such a presumption is unjustified and 
that the fact of relationship may simply modify evidence otherwise convincing. 
Allen v. Allen, 58 Wis. 202. And, in general, relationship is held to create 
not even a rebuttable presumption of agency. Francis v. Reeves, 137 N.C. 
269; Ritch v. Smith, 82 N. Y. 627. 


BANKRUPTCY — PRIORITY OF CLAIMS — ASSIGNMENT BY WAGE-EARNER.— 
§ 64 of the Bankruptcy Act of 1898 enumerates among debts accorded prior- 
ity, “wages due to workmen, clerks, or servants, which have been earned 
within three months before the date of the commencement of proceedings, not 
to exceed $300 to each claimant.’’ He/d, that one to whom such claim was 
assigned before the commencement of bankruptcy 8 is entitled to 


ge of payment. Shropshire, Woodliff & Co. v. Bush, S. Sup. Ct, 
an. 7, 1907. 

This is the first decision of the Supreme Court on this matter. It is clear 
that if the assignment had occurred after the commencement of the bankruptcy 
proceedings the assignee would be entitled to priority. J re Campbell, 102 
Fed. Rep. 686. The present decision, however, must rest on the ground that 
the priority is attached to the debt and not to the person of the wage-earner, 
the statute merely describing the nature of the debt given priority. Courts 
reaching a different result have followed the precise language of the statute, 
holding that the wages must be “due to workmen, clerks and servants ” when 
the bankruptcy occurred, if priority is to be allowed. Jn re Westland, 99 Fed. 
Rep. 399. This practically deprived the wage-earner of the assignability of his 
claim, a valuable right. Thus, while professing to construe the statute to pro- 
tect him, the courts defeated their purpose. See /z re Harmon, 128 Fed. Rep. 
170. The principal case arrives at a more desirable construction of the clause, 
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more in accord with its spirit and not doing violence to its language. Though 
the weight of lower court decisions was against this result, it is not without 
support. Ju re Brown, 4 Fed. Cas. 1974; /n re Harmon, supra. 


BANKRUPTCY — PROOF OF CLAIM— FILING OF ProoF. — He/d, that the 
presentation and delivery of proofs of claim to the trustee in bankruptcy within 
the year after the adjudication is a filing within the Bankruptcy Act, except as 
regards personal claims of the trustee, which must be filed with the referee 
within the year. /. B. Orcutt Co. v. Green, U. S. Sup. Ct., Jan. 7, 1907. 


The result reached by the court is practical and seems justified by § 30 of the 
Act and General Order 21. 


BANKRUPTCY — RIGHTS AND DUTIES OF BANKRUPT—TITLE BEFORE 
APPOINTMENT OF TRUSTEE. — The federal Bankruptcy Act provides that the 
trustee of the estate of a bankrupt upon his qualification “shall be vested by 
operation of law with the title of the bankrupt, as of the date he was adjudged 
a bankrupt.” In bankruptcy proceedings brought against him the plaintiff had 
failed to disclose any property, and no trustee was appointed. After his dis- 
charge he brought action in a state court for the value of services rendered 
prior to the bankruptcy proceedings. Held, that the plaintiff:may maintain 
this action. Rand v. Jowa Central R. R. Co., 78 N. E. Rep. 574 (N. Y.). 
The view has been expressed that during the period between adjudication of 
bankruptcy and the appointment of a trustee the property is in the custody of 
the law. Rand v. Sage, 94 Minn. 344; see COLLIER, BANKRUPTCY, 5 ed., 
553- In the absence of any formal taking charge of the property such a theory 
seems untenable. The better view is that until the appointment of a trustee 
title remains in the bankrupt, but on the happening of that event the statutory 
rovision requires that the rights of all parties be settled as though title had 
teas in the trustee since the adjudication. Cf. Bank v. Sherman, to1 U.S. 
403; Bryan v. Bernheimer, 181 U.S. 188. Thus in the principal case, though 
the bankrupt apparently has at present a legal right to sue, payment to him by 
the debtor would not protect the latter against suit by a later appointed trustee. 
The defendant, then, should be given some protection. It is possible that the 
debtor could protect himself. by securing the appointment of a trustee before- 
paying the judgment. If he is unable immediately to secure this, the court 
should protect him against further liability either by the form given to the 


original judgment or by a temporary injunction. Cf Grifin v. Mutual Life 
dns. Co., 119 Ga. 664. 


BROKERS — STOCKS CARRIED ON MARGIN — NATURE OF TRANSACTION. — 
A broker bought and sold stock on margin for the defendants. Within four 
months before his bankruptcy a balance was struck in the account, which 
showed that he held stock for the defendants of a certain value, and that the 
defendants were indebted to him to a less amount. This the defendants paid 
and received the stock. The broker’s trustee in bankruptcy brought suit to 
recover the stock, on the ground that title to it was in the broker and that its 
return to the defendants was a preference. edd, that title to the stock was in 
the customers, and that the defendants were not creditors within the meaning of 
the Bankruptcy Act of 1898, c. 541, § 1 (9). Richardson v. Shaw, 147 Fed. 
Rep. 659 (C. C. A., Second Circ.). 


For a discussion of the principles involved, see 19 HARV. L. REV. 529. Cf 
also 7 183; 15 78. 


CoNFLICT OF LAws — LEGITIMACY AND ADOPTION — LEGITIMATION SuB- 
SEQUENT TO BiIRTH.—A New York man deserted his wife and purported to 
marry a New Jersey woman, who bore him two children. Thereafter he became 
domiciled with his family in Michigan, obtained a divorce there from his New 
York wife without personal service and by default, and went through a second 
marriage ceremony with the New Jersey woman. This divorce and remarriage 
a New York court by decree refused to recognize. By Michigan law illegiti- 


mate children become legitimate by the subsequent marriage of their parents. 
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The children claimed New York realty under a devise as the ‘lawful issue” of 
their father. Ae/d, that they do not take. Olmsted v. Olmsted, 51 N. Y. 


Misc. 309. See NOTES, p. 400.- 


ConFLICT OF LAws — MARRIAGE — JURISDICTION FOR NULLIFICATION. — 
A, an Englishwoman, was married in England to B, a domiciled Frenchman. 
This marriage was pronounced void by the French court, on the ground that 
B, who was not of full age by French law, had not obtained his parents’ per- 
mission to marry. A then married C in England. C sought a decree of nullity 
on the ground that, as the French court had been without jurisdiction, A was 
still the wife of B. He/d, that the marriage be annulled. Ogden v. Ogden, 23 
T. L. R. 158 (Eng., P. D., Dec. 10, 1906). 

A decree of annulment declaring, as it does, that no valid marriage ever existed, 
should be pronounced only by a court of the sovereign which purported to create 
the marriage. The difficulty lies in determining what is in fact such creat- 
ing sovereign. The simplest view, and that prevalent in the United States, is 
that the jurisdiction where the ceremony was performed creates the marriage, 
and alone can annul. Cummington v. Belchertown, 149 Mass. 223. The Eng- 
lish view, however, seems to be that if either party is domiciled in England that 
law alone applies; otherwise, the law of the husband’s domicile at the time of 
the marriage. See Johnson v. Cooke, [1898] 2 Ir. 130; 13 Harv. L. REv. 604. 
This view often leads to the indefensible result that two countries are capable 
of creating and hence of annulling the marriage when the contracting parties 
are domiciled in different jurisdictions. See Bater v. Bater, 21 T. L. R. 517; 
Dicey, ConF. oF Laws, 394. The illogical feature of the English view, in 
that it applies a peculiar rule to domiciled Englishmen, is brought out in the 
present case. The case is plainly right on the United States theory; indeed 
the language of the opinion is apparently based upon it. Cf Linke v. Van 
Aerde, 1o T. L. R. 426; see Dicey, Conr. oF LAws, 276, 277. 


CONSTITUTIONAL LAwW— CLAss LEGISLATION — STOCK TRANSFER TAX. — 
A New York statute imposed “on all sales, or agreements to sell, or memo- 
randa of sales or deliveries or transfer of shares or certificates of stock in any 
domestic or foreign . . . corporation . . . on each share of one hundred dollars 
of face value or fraction thereof,” a tax of two cents. He/d, that the tax is 
unconstitutional. People ex rel. Farrington v. Mensching, 187 N. Y. 8. See 
NoreEs, p. 408. 


CONSTITUTIONAL LAw— DvE Process oF LAw— STATUTORY INDICT- 
MENT IN ADJOINING CouNTy.—A statute provided that an indictment for 
we should be —— by the grand jury of a county adjoining that where 
the crime was committed. The defendant moved to quash such an indictment 
on the ground that the statute was unconstitutional. He/d, that the statute is 
valid. State v. Lewis, 55 S. E. Rep. 600 (N. C.). See NOTES, p. 404. 


CONSTITUTIONAL LAW— IMPAIRMENT OF OBLIGATION OF CONTRACTS — 
CONTRACT BY STATE NOT TO DISCRIMINATE AGAINST FOREIGN CORPORA- 
TION. — A statute imposed a graduated entrance fee upon foreign corporations, 
and provided that they othr ge subject to “all the liabilities, restrictions and 
duties which are or may be imposed upon” similar domestic corporations, and 
“have no other or greater power.” The life of domestic corporations was 
twenty years. A foreign corporation paid the fee and entered the state. Three 
years thereafter the state imposed twice as heavy a license tax on foreign as on 
domestic corporations. //e/d, that this tax impairs the obligation of a contract 
by the state not to discriminate against the foreign corporation for twenty years. 

our justices dissented. Am. Smelting & Refining Co. v. Colorado, VU. S. 


Sup. Ct., Jan. 7, 1907. See NOTES, p. 405. 
CONSTRUCTIVE TRUSTS — EFFECT OF STATUTE OF FRAUDS — EFFECT OF 


Fraup. — A, shortly before his death wishing to give certain land to the plain- 
tiff, a daughter, did what he and the defendant, another daughter, thought was 
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effective to pass the legal title to it to the latter, upon her oral promise to hold 
it in trust for the plaintiff. A died intestate, and it was then discovered that 
the title to the land had not passed out of him. The defendant, whose inten- 
tions throughout the entire transaction had been fraudulent, refused to recog- 
nize the trust as to her interest as heiress-at-law. The plaintiff filed a bill to 
compel her to recognize the trust. /e/d, that because of the defendant’s fraud 
the Statute of Frauds has no application, and the plaintiff's prayer should be 
granted. Crossman v. Keister, 79 N. E. Rep. 58 (lll.). See Norzs, p. 403. 


CONTEMPT — NATURE OF PROCEEDINGS — DISOBEDIENCE BY BANKRUPT. — 
In contempt proceedings for failure to obey a court order to deliver property to 
trustees, a bankrupt declared that she had no property. edd, that such pro- 
ceedings are criminal in nature and contempt must be proved beyond a reason- 
able doubt. AZoody v. Cole, 148 Fed. Rep. 295 (Dist. Ct., Dist. Me.). 

For a discussion of the principles involved, see 20 Harv. L. REV. 233. 


CONTRACTS— DEFENSE OF IMPOSSIBILITY— FRAUDULENT CONCEAL- 
MENT BY PLAINTIFF. — The defendant contracted to sell the plaintiff coal from 
a designated colliery for shipment to Australia. The defendant had already 
contracted with the colliery for coal. Before either contract the colliery had 
agreed to sell for shipment to Australia to another dealer exclusively. This 
the plaintiff knew, but did not disclose to the defendant. On learning of the 
defendant's contract with the plaintiff, the colliery refused delivery, making the 
defendant's performance impossible. e/a, that the plaintiff was guilty of 
fraudulent concealment and that the defendant is entitled to rescind. Scott, 
Fell & Co. v. Lloyd, 6S. R. (N.S. W.) 447. 

The reasoning of the decision goes beyond the present state of the authorities. 
Ordinarily, where means of information are within the reach of both, one of the 
contractors is not bound to disclose to the other facts which if known would 
influence his action. The rule is based largely on the difficulty in the applica- 
tion of a contrary one. See Laidlaw v. Organ, 2 Wheat. (U. S.) 178; but 
of. Barwick v. Eng., etc., Bank, L. R. 2 Exch. 259. Aside from cases of fiduci- 
ary relations, the giving of a defense in exceptional circumstances seems to be 
governed by the court’s sense of fairness rather than by ary well-defined rule. 
See Dambmann v. Schulting, 75 N.Y.55- An intention to reap self-benefit 
will not alone create a duty of disclosure. ez// v. Shamburg, 158 Pa. St. 263. 
Recent cases have distinguished suppression of a fact when inquiry is made 
from mere silence, giving a defense in the former case. Turner v. Green,[1895] 
2 Ch. 205. The court seems justified, however, in making in the present case an 
additional exception to the general rule. For where, as here, one person in- 
duces another to contract with him, not disclosing his private knowledge of facts 
which will probably make performance an impossibility, and it subsequently 
becomes so, he should be without remedy for the non-performance. Cunning- 
ham v. Dunn, 3 C. P. D. 443. © 


CORPORATIONS — CORPORATIONS DE Facto — SALE OF STOCK. — The 
plaintiff purchased stock in the defendant corporation, relying on an incorrect 
statement by its secretary that it had been legally incorporated. He/d, that 
the plaintiff is entitled in equity to a rescission of the sale. Maine v. Midland 
Investment Co., 109 N. W. Rep. 8o1 (Ia.). 

This case appears to be inconsistent with a somewhat similar case in the 
same jurisdiction which was discussed in 20 Harv. L. REV. 327. 


CORPORATIONS — DISTINCTION BETWEEN CORPORATION AND ITS MEM- 
BERS — LIABILITY FOR ACTS OF NEW CORPORATION FORMED BY MEMBERS 
oF OLD. — The plaintiff was injured through negligent construction work 
alleged to have been sublet by the defendant corporation to the Atlantic Co., a 
Corporation without capital formed by the members of the defendant corpora- 
tion. The consideration was to be one-half per cent above the actual cost of the 
work. The object of the whole transaction was confessedly to avoid attach- 
ments. The jury were instructed that if the subletting was not dona fide, but 
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fictitious, in order to relieve the defendant from ordinary legal liabilities, and 

the defendant was really controlling the work, the verdict should be for the 
laintiff. He/d, that these instructions correctly submitted the question to the 

Holbrook, etc., Corp. v. Perkins, 147 Fed. Rep. 166 (C. C. A, First 
irc.). 

Reference was recently here made to decisions sometimes, though errone- 
ously, as it was contended, supposed to involve a disregard of the corporate 
entity. See 20 Harv. L. Rev. 223. The point taken seems neatly illustrated by 
the present case; for the court, although quotiug a statement that the corporate 
entity might sometimes be disregarded, finally placed its decision upon the valid 
ground that “the arrangement . . . was merely a piece of circumvention which 
may be regarded either as a nullity or as making the Atlantic Construction Co. 
the agent or alter ego for whose acts the defendant as true principal is liable.” 
That the result does not hinge upon an analysis of the component members of 
the corporate entity seems clear; for if, for example, in the present case a cor- 
poration composed of other individuals, or a man of straw, were substituted for 
the Atlantic Co., the result would certainly be unchanged. See McNeil, etc., 
Co. v. Crucible, etc., Co., 207 Pa. St. 493. The inference, then, is natural that 
the only force of the identity of the members of the two corporations is as 
evidence that the independent contractor agreement was merely colorable. 


CORPORATIONS — STOCKHOLDERS’ INDIVIDUAL LIABILITY TO CORPORATION 
AND CREDITORS — LIABILITY ON UNPAID STOCK SUBSCRIPTIONS, — A statute 
provided that where stock was issued below par the stockholder was bound to 
pay the sum necessary to complete the par value if required to satisfy the debts 
of the company. A took stock in a corporation at a value below par, on the 
agreement that he was subject to no further liability thereon. B, who partici- 
pated in this transaction as a stockholder, later became a creditor of the corpo- 
ration. The corporation became insolvent. He/d, that B may recover from A 
the difference between what A paid for his stock and its par value. Easton 
Nat'l Bank v. Am. Brick and Tile Co., 64 Atl. Rep. 917 (N. J., Ct. Err. and 
App.). See NOTES, p. 401. 


CORPORATIONS — STOCKHOLDERS’ RIGHTS INCIDENT TO MEMBERSHIP — 
RIGHT OF PREEMPTION. — The majority stockholders of the defendant corpora- 
tion voted to double the capital stock and to sell all the shares to an outsider at 
$450 a share — four and one-half times their par value. The plaintiff, a dis- 
senting stockholder, was refused an opportunity to purchase the same proportion 
of the new stock that he held of the old- stock. He/d, that the plaintiff may 
recover from the corporation the difference between the fixed selling price and 
the market value on the day of the sale of his proportionate share of the new 
stock. Stokes v. Continental, etc., Co., 36 N. Y. L. J. 589 (N. Y., Ct. App., 
Nov. 13, 1906). See NOTES, p. 398. 


CRIMINAL LAw — SENTENCE — REMANDING FOR NEW SENTENCE. — On 
an indictment for murder the defendant was found guilty of manslaughter. 
Upon a new trial granted on appeal he was found guilty of murder, and was 
sentenced to a longer imprisonment than could be imposed in the case of man- 
slaughter. The defendant appealed. e/d, that the case be remanded with 
directions to sentence for manslaughter. People v. Farrell, tog N. W. Rep. 
440 (Mich.). 

In Michigan such a second verdict for murder is within the rule against double 
jeopardy. See People v. Knapp, 26 Mich. 112; 19 Harv. L. REv. 300. There- 
fore it is void unless it may be construed as a verdict for manslaughter. Since 
upon an indictment for murder manslaughter may be found, on the ground that 
the allegation of the greater crime includes the less, therefore a verdict for 
murder should amount to a finding of manslaughter when there can be no con- 
viction for murder. A verdict naming the first degree of a crime has been held 
to be a finding of guilt in the second degree. Simpson v. State, 56 Ark. 8. 
The remaining difficulty of the length of the sentence might be remedied b 
holding the excess void under statute. Muicu. Comp. L. § 11984; see People 
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v. Town, 53 Mich. 488. But since the sentence was given for the wrong crime, 
it is more just to remand the case to the lower court, that it may exercise its dis- 
cretion in sentencing for manslaughter. Power so to remand after sentence 
illegal in length, terms, or procedure, is recognized by more modern authority. 
McCormick v. State, 99 N. W. Rep. 237 (Neb.); see 9 Harv. L. REv. 220. 
This doctrine seems equally applicable when the sentence is illegal upon another 
ground. Cf. Simpson v. State, supra. 


CRIMINAL LAW — UNCLASSIFIED CRIMES — ATTEMPT FRAUDULENTLY TO 
SECURE PARDON. — A solicitor was convicted of larceny and disbarred. To 
secure his pardon and reinstatement he forged and sent to the authorities 
documents representing that he was innocent. The fraud was discovered 
before pardon was granted or a judicial inquiry begun. edd, that this attempt 
to pervert justice is a misdemeanor. Rex v. White,6S. R. (N. S. W.) 398. 

A conspiracy to pervert justice would be indictable. See 1 HAwk. P.C., 8 
ed., 444; People v. Falck, 125 N. Y. 324. But the defendant in the present 
case acted singly. His offense was an attempt to mislead a judicial inquiry 
and by improper means to have a proper conviction set aside. On the one 
hand this would be an interference with a tribunal administering public justice 
and on the other an interference with a judicial decision. Cases involving 
these offenses are rare, and text-writers mention them only incidentally. See 
2 BisHop, Crim. Law, 8 ed., §$ 86, 1029. But it has been held that an 
arbitration board sanctioned by courts of law is a tribunal administering public 
justice, and that an attempt to mislead it is amisdemeanor. Regina v. Vreones, 

1891] 1 Q. B. 360. When clearly interfering with the administration of public 
justice, such offenses as the present should be misdemeanors at common law, 
for the state guards the administration of justice, and interference with state 
functions constitutes amisdemeanor. Regina v. Bunting, 7 Ont. 524; Com. v. 
Silsbee, 9 Mass. 416. As the completed act would be a misdemeanor, so also 
is the attempt. Regina v. Chapman, 2 C. & K. 846. 


DAMAGES — CONSEQUENTIAL DAMAGES —LIABILITY FOR GRATUITOUS 
NursinG. — In an action to recover damages for personal injuries the plaintiff 
offered evidence of the value of his wife’s nursing, although she could not 
recover against him for such services. He/d, that the evidence is competent. 
Indianapolis & E. Ry. Co. v. Bennett, 79 N. E. Rep. 389 (Ind., App. Ct.). 

It has been held that the value of services for which the plaintiff is not legally 
liable cannot be recovered. Goodhart v. Pennsylvania Ry. Co., 177 Pa. St. 1. 
This result is based upon the theory that only the pecuniary loss may be recov- 
ered when damages are merely compensatory. See Drinkwater v. Dinsmore, 
80 N. Y. 390. But on the contrary, where an injured party received gratuitous 
medical treatment as a member of the profession he was allowed to recover its 
value. City of Indianapolis v. Gaston, 58 Ind. 224. And it is well settled that 
the receipt of insurance cannot be proved to mitigate damages. Harding v. 
Town of Townsend, 43 Vt. 536. This last case is put on the ground that, as 
between the plaintiff and defendant, the insurance is res inter alios acta. See 
Chicago, etc., Co. v. Pullman, etc., Co., 139 U.S. 79. Upon this ground the 
decisions next above cited as well as the present case seem correct. And the 
weight of authority is in accord. Kazser v. St. Louis Transit Co., 108 Mo. 
App. 708. The defendant is liable for the pecuniary equivalent of all injuries 
suffered, not merely for expenses actually incurred. The need of medical ser- 
vices is admitted to be a consequential damage for which the defendant should 
a the plaintiff, and a gift of such services by a third party cannot alter 
this liability. 


DAMAGES— MEASURE OF DAMAGES—SUBJACENT SUPPORT OF HIGH- 
way. — The defendants by removing minerals from beneath the surface caused a 
road and the land adjoining to sink a few feet. The defendants contended that 
their liability was limited to the cost of making an equally commodious road 
at the lower level. Ae/d, that the defendants are liable for the reasonable cost 
of rebuilding the road to its former level. Mayor, etc., of Wednesbury v. Lodge 
Holes Colliery Co., [1907] 1 K. B. 78. 
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In the case of a private way the right of the owner is to traverse the surface 
without having it obstructed. While a precipitous subsidence may well amount 
to an obstruction, a uniform subsidence in general would not. It is believed 
that the owner has his full rights so long as he is able, with no material increase 
in difficulty, to travel the line upon the surface which marks his way. His right 
should not extend to the maintenance of any particular level. A public road, 
however, is different. It is established by law in a certain place, and any inter- 
ference with it which changes its level without lawful authority is fk sea 
nuisance. Milburn v. Fowler, 27 Hun (N. Y.) 568; Benfieldside Board v. 
Consett Iron Co., 3 Ex. D. 54. An abutting owner has been allowed to compel 
its restoration if it is unlawtully changed. /inegan v. Eckerson, 26 N. Y. Misc. 

74. On the other hand he cannot complain of its restoration by those who 
fawtully control it. Atherton v. Cheshire County Council, 60 J. P. 6. Since, 
therefore, the public has a right to a particular leyel for the road, any one who 
displaces it should be liable for its restoration. 


DEATH BY WRONGFUL Act — STATUTORY LIABILITY IN GENERAL— Two 
INDEPENDENT CAUSES OF ACTION. —A Statute gave personal representatives 

ower to prosecute any personal actions their decedent might have prosecuted 
had he survived, except those for slander. Another statute gave certain sur- 
viving relatives the right of action for the death of their decedent occasioned 
through the wrongful act of others. Under the former statute damages were 
claimed by the administrator of the deceased, whose death had followed within 
a few hours after injury by the defendant. He/d, that the plaintiff is not 
prevented from recovering because the relatives of the deceased have an inde- 
pendent cause of action for his death. Stewart v. United Electric Light & 
Power Co.,65 Atl. Rep. 49 (Md.). 

This case adopts the preferable view, which is supported by the weight of 
authority. For a discussion of the question see 15 HARV. L. REv. 854. 


DiscoveRrY — NATURE AND SCOPE OF PROCEEDING— BILL AGAINST ONE 
NoT Party TO REcoRD. — The defendant in an action for freight brought a 
counterclaim for damage to the goods caused by the plaintiff’s negligence. 
The defendant had been indemnified by the shipper for the loss and was 
advancing the counterclaim on behalf of the latter. The plaintiff asked for a 
discovery, in a matter concerning the counterclaim, from the shipper, a foreign 
company, as the real party in interest. /Yed/d, that the real party in interest 
make discovery or. in default thereof all further proceedings on the counter- 
claim be stayed. Compania Naviera Vascongada v. Hall, 40 Ir. L. T. 246 
(Ir., K. B., Nov. 8, 1906). 

It is usually said that a discovery can be had only from a party to the record 
of the principal suit, and many English cases affirm this doctrine. Femton v. 
Hughes, 7 Ves. 287; Queen of Portugal v. Glyn, 7 Cl. & F. 466. An earl 
case, however, held that a real party in interest, though not on the sooued, 
might be subjected to a discovery. Plummer v. May, 1 Ves. 426. Its doctrine 
seems to be sanctioned by a later case, which the present one follows. Wiis 
v. Baddeley, [1892] 2 Q. B. 324. However, in both the present decision and 
that which it purports to follow, the nominal plaintiff had no independent inter- 
est whatever; moreover, the relief in both cases took the indirect form of an in- 
junction against the nominal plaintiff, conditional upon a discovery by the real 
plaintiff. The decision at hand goes further than the other in that there the 
nominal plaintiff was avowedly the mere agent of the real party in interest. In 
another late case, where the plaintiff on the record retained a one-fourth inter- 
est, though the conduct of the proceedings had been handed over to the party 
mainly interested, the bill against the latter was denied. Velson & Sons v. 
Nelson, 95 L. T. R. 180 (Eng., C. A., June 12, 1906). 


DoMICILE — HUSBAND AND WIFE— INDEPENDENT DOMICILE OF WIFE 
AFTER HUSBAND’S INSANITY. — The appellee instituted the present action to 
enjoin the prosecution of a claim for taxes. The appellee was a widow whose 
husband had been during the years for which the assessment was made an inmate 
of an insane asylum within the appellant’s county. She and her husband had 
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been domiciled in the county prior to the husband’s insanity, but subsequently 
thereto, but prior to the accrual of the tax in question, the appellee had estab- 
lished an actual and permanent residence in another jurisdiction. Held, thgt a 
wife is capable under these circumstances of establishing a separate domicile. 
McKnight v. Dudley, 148 Fed. Rep. 204 (C. C. A., Sixth Circ.). 
The question involved, apparently a novel one, is decided in accordance with 
manifest justice. It is, moreover, supported indirectly by several lines of de- 
cisions. An insane person is incapable of changing his domicile. McCle: 
v. Maison, 2 Ind. 79. And it has been said that a husband’s insanity should 
give the wife as complete rights as in case the husband were céviliter mortuus. 
See Gustin v. Carpenter, 51 Vt. 583. That desertion or cruelty will give the 
wife capacity to acquire an independent domicile for purposes of divorce is the 
doctrine of numerous decisions, and in a few cases the doctrine is applied for 
other purposes. Watertown v. Greaves, 112 Fed. Rep. 183 (C. C. A., First 
Circ.). In emphasizing, as a ground for its decision, the statutory enlargement 
of a wife’s independent capacity, the court follows a somewhat anomalous 
doctrine advanced in New York and New Hampshire that the wife’s emancipa- 
tion from other disabilities relieves her also from dependence upon her husband’s 
choice of domicile. Matter of Florance, 54 Hun (N. Y.) 328; Shute v. 
Sargent, 67 N. H. 305. Since in the present case the husband was no longer 
capable of apes J the matrimonial home, or of dominating the matrimonial 
status, there could be no better case for the application of the Supreme Court’s 
dictum that “a wife may acquire a separate domicile whenever it is necessary 
pe en that she should do so.” See Cheever v. Wilson, 9 Wall. (U. S.) 
108, 124. 


DoweR— RIGHTS OF WIDOW WHEN HuSBAND HAS SOLD LAND WITHOUT 
HER CONSENT. — The petitioner’s husband during coverture sold part of his 
real estate without her consent. After his death she sought to have the value 
of her dower in the sold land set apart out of his remaining estate. He/d, that 
the judgment sustaining the demurrer to the complaint be affirmed. Jn re 
Park's Estate, 87 Pac. Rep. goo (Utah). See Nores, p. 407. 


EJECTMENT — DISSEISIN REQUISITE TO MAINTAIN ACTION — ENCROACH- 
MENTS ABOVE SURFACE. — A telephone company without authority strung a 
wire over the plaintiff’s land between posts neither of which touched the plain- 
tiffs land. He/d, that ejectment lies to compel the removal of the wire. Butler 
v. Zhe Frontier Telephone Co., 186 N. Y. 486. 

For a discussion of this subject, suggested by the same case in the lower 
court, see 19 HARV. L. REV. 36). 


EXECUTORS AND ADMINISTRATORS — PROCEEDINGS BY OR AGAINST — 
POWERS BEFORE ISSUE OF LETTERS. —In an action of replevin for seizing 
certain cattle claimed by the appellee, the appellant justified as the agent of the 
widow of the mortgagee of the cattle. The mortgage was due and unpaid. 
Letters of administration were granted to the widow after the commencement 
of this action. The court charged that if at the time when the property was 
taken there was no administration in the mortgagee’s estate, the verdict should 
be for the plaintiff Ae/d, that the charge was correct. James v. Nunley, 97 
S. W. Rep. 1028 (Ind. Ter.). i 

The appellant’s principal when suit was begun was executrix de son tort. 
Padget v. Priest, 2 T. R.97. Even had she not later received letters of ad- 
ministration, it is an open question whether she would have been liable here. 
And there is some authority to the effect that the appellant, being only an 
agent and apparently not intending to assume any of the ordinary duties of an 
executor, should not have been liable. Givens v. Higgins, 4 McCord (S. C.) 

' 286. But the facts of this case afford a stronger reason for disagreeing with 
the decision. The seizure would admittedly have been valid if made by a 
de jure administratrix, which the widow later became. Thereupon her right 
related back to the death of the intestate, and with a few exceptions, here un- 
important, her previous acts as executrix de son tort would be validated. See 
McClure v. People, 19 Ill. App. 105. The appellee should still be barred from 
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a recovery against her, although her appointment came after the suit was begun 
or judgment obtained. Shillaber v. Wyman, 15 Mass. 322; Olmsted v. Clark, 
30 Conn. 108. Nor should her agent be liable if her act of seizure became 
validated. Magner v. Ryan, 19 Mo. 196. 


FEDERAL CouRTS— RELATION OF STATE AND FEDERAL CouRTS —SuB- 
SEQUENT JURISDICTION OF STATE COURT AFTER REMOVAL IN PRIOR 
Action. — The plaintiff discontinued an action which had been removed from 
a state court to a federal court on the petition of the defendant. Subsequently 
the plaintiff brought a new action for the same cause in a state court for an 
amount too small to permit removal to a federal court. He/d, that the state 
court has jurisdiction. Young v. Bell Tel. & Tel. Co.,75 S. C. 326. 

lt is necessary that the federal courts should have exclusive jurisdiction over 
a pending suit after its removal from the state courts in order to obviate the 
possibility of conflicting orders, decrees or judgment. This necessity, how- 
ever, disappears when the action is dismissed, and consequently the jurisdiction 
of the federal court need not exclude subsequent actions in the state courts, 
though based on the same cause. This view has prevailed, and the present 
case is now settled law. Gassman v. Jarvis, 100 Fed. Rep. 146; TZexas, etc., 
Co. v. Starnes, 128 Fed. Rep. 183; aff. 133 Fed. Rep. 1022. An objection to 
the decision, however, is that it — the plaintiff to allow a dismissal in the 
federal court for the purpose of having the cause decided by a state court. 
See further 17 Harv. L. REv. 574. 


FORGERY -— CRIMINAL LIABILITY OF PARTNER FOR DEFRAUDING PART- 
NERS. — A partner was advanced a percentage on all ony my he secured for 
a program printed by the partnership. He was prosecuted for forgery for pre- 
senting spurious advertising contracts in order to receive his advance. He/d, 
that he is not criminally liable. State v. Pope, 4 Oh. L. Rep. 532. (Oh., 
Hamilton Co. C. P., Nov., 1906). 

The court argues that since a partner cannot be convicted of larceny or em- 
bezzlement of partnership property, by analogy he should not be criminally 
liable for obtaining partnership funds by forgery. The latter offense, however, 
does not involve the taking a another’s property which is necessary in larceny 
or embezzlement. Forgery is defined as the false making or materially altering 
with intent to defraud of any writing which if genuine might apparently be 
of legal efficacy or the foundation of a legal liability. 2 Bishop, Crim. Law, 
§ 523. It might be argued that a partner can neither defraud nor have an intent 
to defraud the partnership, as that involves the idea of defrauding himself. 
Nevertheless it is recognized that he may be liable for defrauding his co- 
partners in a partnership transaction. Patterson v. Hare, 4 N. Y. App. Div. 
319; The Queen v. Warburton, L. R. 1 C. C. 274. And‘so here the intent 
to defraud is found in the attempt to deprive the co-partners by deception of 
their interest in the partnership funds to be advanced on the contracts. There- 
fore the failure to convict seems an unnecessary miscarriage of justice. This 
conclusion is supported by authority. Regina v. Smith, 9 Cox C. C. 162; 
— v. Moody, 9 Cox C, C. 166; contra, Com. v. Brown, 10 Phila. (Pa.) 
184. 


GAMING — MECHANICAL DEVICES — CHANCE OF Loss. — A saloon-keeper 
maintained on his premises a slot-machine, from which on every deposit of a 
nickel a check would issue of the face value of five cents or more. These 
checks were redeemable only in trade. The saloon-keeper arranged the checks 
in the machine and so knew their total amount. AHe/d, that such a device con- 
stitutes gambling within the meaning of the Liquor Tax Law. JZatter of Culii- 
nan, 114 N. Y. App. Div. 654. 

This case expressly overrules a previous New York decision holding that 
such a device is not gambling. Cullinan v. Hosmer, 100 N. Y. App. Div. 148. 
The fact that the customer cannot lose, which was the decisive point in the 
last-named case, is held to be immaterial. The cases cited to support the 
present decision are distinguishable. The statutes on which three of them rest 
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forbid the distribution of money by chance, whereas the Liquor Tax Law 
merely prohibits gambling on the premises. Cf. Public Clearing House v. 
Coyne, 194 U.S. 497; Hudelson v. State, 94 Ind. 426; Lang v. Merwin, 99 
Me. 486. The New York case cited, where money prizes were distributed ac- 
cording to chance, was decided under a code section which provides for just 
such a transaction and is therefore not in point. Cf People ex rel. Ellison v. 
Savin, 179 N.Y. 164; see N. Y. PENAL CODE § 323. The device in the principal 
case is clearly one of chance. It may well be doubted, however, whether it is 
a ee device, for to constitute gambling there should be a mutual chance 
of loss and gain between the parties. This is the doctrine of numerous deci- 
sions. Jordan v. Kent, 44 How. Prac. (N. Y.) 206; State v. Grimes, 49 
Minn. 443; see Bouvier, LAw DIct. 


INSANE PERSONS — CONVEYANCES — How AvoIpDED. —In an action of 
ejectment the defendants claimed title under a deed from the plaintiffs’ ances- 
tor to a dona fide purchaser. The plaintiffs offered evidence to show that the 
grantor was insane when he made the deed. He/d, that the evidence is inad- 
missible, as the deed must be regarded as valid until declared invalid by a 
per of equity. Smith v. Ryan, 36 N. Y. L. J. 1071 (N. Y., App. Div., Dec., 
1906) 


In jurisdictions which regard the deeds of insane persons as void, ejectment 
lies. Farley vy. Parker, 6 Ore. 105. By the weight of authority, however, 
they are held merely voidable, analogously to the deeds of infants. See 17 
Harv. L. REv. 575. But while an infant may avoid against a dona fide pur- 
chaser without a return of the consideration, this is generally not allowed an 
insane grantor. Coburn v. Raymond, 76 Conn. 484; contra, Hovey v. Hobson, 
53 Me. 451. In the case of an infant an equitable action to avoid is not re- 
quired. Birch v. Linton, 78 Va. 584. And the difference noted between the 
rules regarding infants and insane persons does not seem sufficient to make 
the aid of equity necessary here. It is true that in the case of the infant the 
bringing of the suit is a sufficient avoidance, while in the case of an insane per- 
son the mere act of disaffirmance is not always enough, as the repayment of 
the consideration may be an additional condition precedent to recovery. But if 
it can be shown that this condition has been fulfilled or that the plaintiff stands 
ready to pay the money into court, ejectment might well be allowed. avon v. 
Eaton, 37 N. J. 


INTERSTATE COMMERCE — CONTROL BY STATES — RAILWAY REPORTS TO 
STATE COMMISSION. — Mandamus was sought against a non-resident railway 
corporation doing business within the state, commanding it to report to the 
state railroad and warehouse commission a full and true statement of the 
affairs of the company, as required by the state act of 1871. The federal inter- 
state commerce statute of 1887 requires a similar report to the Interstate Com- 
merce Commission. He/d, that as the state and federal laws are substantiall 
identical and the requirement is not a burden on interstate commerce, the writ 
of —e be awarded. People v. Chicago I. & L. Ry. Co., 79 N. E. Rep. 
144 (Ill.). 

ake his demanded these reports for the purposes of the state railroad com- 
mission. The creation and functions of these commissions have been held 
repeatedly to be a valid exercise of police power. WV. Y. & N. E.R. R. Co. v. 
Bristol, 151 U. S. 556,571. As one of the functions of the commission is to rec- 
ommend legislation affecting domestic commerce, it needs as a basis the reports 
of both intra-state and interstate railway corporations doing business within the 
state. In the absence of federal legislation the state could properly require 
these reports to be made even though affecting the acts of a carrier of interstate 
commerce. Cooley v. Board of Wardens, 12 How. (U. S.) 299. It might well 
be argued that the existence in the present case of similar federal legislation is 
immaterial, on, the ground that the state requirement does not affect interstate 
commerce. -&. &. Co. v. Fuller, 17 Wall. (U. “ 560. But granting that 
there is an indirect effect, the existence of the federal statute in the present case 
does not invalidate the state statute, for the statutes are not conflicting. And 
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though they are similar, the purposes are different. The state statute conse- 
quently is not superseded. Cf. Mo., etc., Ry. Co. v. Haber, 169 U. S. 613. 


INTERSTATE COMMERCE — CONTROL BY STATES — REQUIREMENT THAT 
BAGGAGE BE TRACED THROUGH CONNECTING CARRIERS. — A state statute pro- 
vided that even though when shipping through freight over connecting lines a 
railway contracted for liability only on its own line, yet it should be liable for 
damage occurring anywhere unless it gave information as to the responsible 
person or proved that it could not with reasonable diligence do so. Hedd, that 
the statute is not an unconstitutional regulation of interstate commerce. Skipper 
v. Seaboard Air Line Ry., 55 S. E. Rep. 454 (S. C.). 

A state may forbid any limitation by contract of the common iaw liability of 
an interstate carrier for damage to freight. ( hicago, etc., Ry. Co. v. Solan, 169 
U. S. 133; see 11 Harv. L. REv. 544. But to enforce greater obligations to 
carry, so that an interstate carrier must be responsible for a through shipment 
over a connecting line, is a regulation of commerce held to be beyond the 
state’s power. Central of Ga. Ry. Co. v. Murphey, 196 U.S. 194. Merely asa 
rule of evidence, however, a state law may provide that the taking of goods for 
such through shipment shall imply Arima facie a contract of responsibility for 
the whole distance. Mo., etc., Ry. Co. v. McCann, 174 U.S. 580. But the first 
carrier cannot be put to the alternative of informing shippers as to those who 
caused any damage or of assuming, irrespective of its actual agreement, the 
responsibilities of athrough contract. Central of Ga. Ry. Co. v. Murphey, supra. 
True, in the present case the responsibility may be avoided by showing due 
diligence in seeking the information. Even so the statute does not seem so 
reasonable a local measure that, as in the case of the rule of evidence, the sub- 


ject involved should be open to state control rather than be maintained zz statu 
guo until Congress shall act. 


LANDLORD AND TENANT — CONDITIONS AND COVENANTS IN LEASES — 
Dumpor’s Case,— The plaintiffs conveyed land to a railroad company on 
condition that if the land ceased to be used for railroad purposes it should 
revert to the grantors. A grantee of the railroad mortgaged the land to the 
defendant, without the plaintiffs’ knowledge, and later gave a second mortgage 
deed of the same land, on which the plaintiffs endorsed that, to the extent of 
such mortgage, they waived “any right of reversion under the condition ” in 
the — eed. e/d, that the waiver of the .ondition as to the second mort- 
gage does not determine the condition as to the first mortgage. Joss v. 
Chappell, 54 S. E. Rep. 968 (Ga.). 

Although this decision is sound, the court seems to have erred in assuming 
the case to be within the rule in Dumpor’s Case, in which it was held that, in 
case of a lease, the waiver of a condition not to assign, given in favour of the 
original lessee, operated as a complete destruction of the condition. Dumpor’s 
Case, 4 Coke 1196; see 12 Harv. L. REv. 272. This doctrine has been much 
limited. It has been restricted entirely to conditions against assignments of 
leases, even to the exclusion of sub-leases. Doe v. Bliss, 4 Taunt. 735. This 
alone is sufficient to remove the present case from its operation. But there is 
still another objection to its application. The decision in Dumpor’s Case that 
a waiver given as to one breach operates as a waiver of all breaches by no 
means, it is believed, involves the doctrine that a waiver of all breaches for 
a specific purpose, such as in the present case the protection of a certain mort- 
gagee, destroys the condition as to all purposes. The effect of the waiver in the 
present case was merely to make the plaintiff’s potential right of entry part of 
the security in the second mortgage. That clearly does not make it security 
for the first mortgagee. 


LIMITATION OF ACTIONS — NATURE AND CONSTRUCTION OF STATUTE — 
Wuat CONSTITUTES WRITTEN CONTRACT. — The plaintiff made an offer in 
writing to a bilateral contract which the defendant, it seems, aecepted orally. 
The Statute of Limitations barred actions on written contracts after ten years ; 
on oral contracts after five years. He/d, that the plaintiff’s right of action is 
not barred until after ten years. Bauer v. Hindley, 222 Ill. 319. 


RECENT CASES. 421 


To constitute a written contract the parties and terms must be distinctly 
specified in writing. Grafton v. Cummings, 99 U.S. 100. But where a written 
contract is required by the Statute of Limitations, it is not essential that the 
writing be signed by all the parties or even by the party to be charged. 
Memory v. Niepert, 131 Ill. 623; Midland Co. v. Fisher, 125 Ind. 19. It must, 
however, purport to be the statement of a completed contract; a recital of the 
terms in a writing not intended as the expression of the agreement is insuff- 
cient. Wood v. Williams, 142 Ill. 269. An offer in writing contemplating 
acceptance by counter-promise obviously neither states nor purports to state 
the terms of a completed contract, and in the absence of further writing, an 
agreement based thereon is not a written contract. Board of Education v. 
Foley, 88 Ill. App. 470; Hulbert v. Atherton, 59 1a. 91. Butin case the offer 
contemplates a unilateral contract, no further writing is required to constitute 
a written contract. Plumb v. Campbell,.129 Ul. to1. The probable explana- 
tion of this distinction, apparently disregarded in the present case, is that no 
other promise than that contained in the offer is necessary to complete a uni- 
lateral contract, and hence the offer is the only essential element in the transac- 
tion that can be put in writing. 


LIMITATION OF ACTIONS — NEW PROMISE AND PART PAYMENT— EFFECT 
ON BARRED JUDGMENT. — After the Statute of Limitations had run on a judg- 
ment, the judgment debtor gave the assignee of the judgment a mortgage to 
secure its payment containing a written promise to pay. /Ve/d, that the judg- 
ment is enforcible. SPzlde v. Johnson, 109 N. W. Rep. 1023 (Ia.). 

After the Statute of Limitations had run on a judgment, the judgment debtor 
made part payment. In an action on the judgment the debtor pleaded the 
Statute of Limitations. /e/d, that the action on the judgment is barred. Odson 
v. Dahl, 1o9 N. W. Rep. toot (Minn.). 

The rule that acknowledgment or part payment revives an action on which 
the Statute of Limitations has run is by general consent, for some reason not 
clear, applied only in the case of contracts. See Woop, LIMITATIONS, § 66. 
Whether a judgment is a contract is the subject of much difference of opinion. 
Text-writers in classifying contracts are accustomed to speak of judgments as 
contracts of record. See 1 Story, CONTRACTS, 2. And a judgment has been 
held to be an implied contract within the meaning of a statute. Gutta Percha 
Co. v. Mayor, 108 N. Y. 276. It is not, however, a true contract; at most it is 
an obligation ‘‘ implied in law,” — the so-called quasi-contract. And itis gener- 
ally held that the term “ contract” includes only obligations based on the con- 
sent of the parties, and not those that are quasi-contractual. State of Louisiana 
v. Mew Orleans, to9 U. S. 285. Accordingly a judgment as such is not given 
the protection of the constitutional inhibition against the impairment of con- 
tractual obligations by the states, such protection being granted only to judg- 
ments based on contracts. Ve/son v. St. Martin’s Parish, 111 U.S.716. The 
weight of divided authority, in agreement with the Minnesota case under con- 
sideration, favors the suggested conclusion that a judgment should not be 
considered a contract. McAleer v. Clay County, 38 Fed. Rep. 707; contra, 
Frisbie v. Seaman, 49 1a. 95 3 see 1 BLACK, JUDGMENTS, §§ 7, 8, Io. 


MUNICIPAL CORPORATIONS — CONTRACTS — PATENTED ARTICLES. A 
statute required that certain contracts for public improvements be let to the 
lowest responsible bidder. An ordinance prescribed the use of a certain patented 
commodity in the construction of a municipal improvement. The patentee had 
agreed to furnish the commodity at a stipulated price to the contractor whose 
bid should be accepted. He/d, that the ordinance is void as in violation of 
the statute. Siegel v. City of Chicago, 79 N. E. Rep. 280 (IIl.). 

For a discussion of the principles involved, see 19 Harv. L. REv. 138. 


QuIETING TITLE— REMOVAL OF CLOUD FROM PERSONAL PROPERTY. — 
The defendant made verbal claims to personal property possessed and owned by 
the plaintiff, whereby its market value was greatly diminished. He/d, that a 
bill to remove cloud on title does not lie. ed, etc., Co. v. Stetdeman, 97 S. W. 
Rep. 220 (Mo., St. Louis Ct. App.). 
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This decision seems undoubtedly correct; for as verbal claims have almost 
uniformly been held to raise no cloud on realty, no more should they have that 
effect on personalty. See Parker v. Shannon, 121 Ill. 452; but see Moran & 
Co. v. Palmer, 36 Wash. 684. Moreover, the rule, supported by the weight of 
opinion (mostly dicta), that a bill to quiet the title of personal property never 
lies, has previously appeared to prevail in Missouri. See State ex rel. Kena- 
more v. Wood, 155 Mo. 425, 446. In the present case, however, a dictum 
recognizes “exceptions to this rule” which, unless wholly unreasoned and 
anomalous, seem to lead towards the opposite view that such a bill would lie 
in the case of personalty under the same circumstances as in the case of realty. 
See Stebbins v. Perry County, 167 Ill. 567. The issue between these two doc- 
trines is simply one of policy. For the one, argument may be made that in the 
eye of the common law personalty has always been of less importance than 
realty; that usually adverse claims do not so much impair the value of person- 
alty as of realty; and that this somewhat extraordinary remedy might be 
invoked in too many petty controversies. Supporting the other are the con- 
siderations that the elimination of verbal claims largely nullifies the force of the 
above suggestions; and that if equity does not provide this remedy, a situation 
often causing substantial injury will be without relief. 


RESTRAINT OF TRADE — SHERMAN ANTI-TRUST LAW — LICENSE COon- 
TRACTS UNDER PATENTS. — In order to control the market, various threshing- 
machine manufacturers had transferred their patent rights to the complainant, 
who acquired in this or other ways practically all patents affecting one branch 
of the business. The complainant then entered into uniform contracts with all 
the manufacturers, licensing them to use these patents, and stipulating among 
other things that they should maintain a uniform price for the completed ma- 
chines. The complainant sought to enforce one of these contracts against the 
defendant manufacturer, who had cut prices. AHe/d, that the contract is in 
restraint of trade and in violation of the Anti-Trust Act of July 2, 1890. /- 
diana 4 og v. J. 1. Case Threshing Machine Co., 148 Fed. Rep. 21 (Cire. 
Ct., E. D. Wis.). 

For a discussion of the principles involved, see 19 Harv. L. REV. 125. 


SALEs — Factors’ Act — LARCENY By AGENT. —A broker falsely repre- 
sented to the plaintiff that he had certain named prospective customers. The 
plaintiff thereupon gave him possession of the goods with power to sell them to 
either of the proposed customers. The broker sold the goods to the defendant, 
a purchaser without notice. The jury found that the broker had committed lar- 
ceny by trick. e/d, that, under the Factors’ Act of 1889, the defendant got 
good title. _— v. Frazer & Wyatt, 51 Sol. J. 131 (Eng., K. B. D., 
Dec. 15, 1996). : 

The Factors’ Act provides that where a mercantile agent is, with the consent 
of the owner, in possession of goods, a sale to a dona fide purchaser shall be 
valid. 52 & 53 VicT., c. 45, § 2. That the seller secured possession by fraud 
would not impair the validity of the purchaser’s title, provided the owner gave 
him possession as a ‘‘ mercantile agent,” or, in the language of the earlier stat- 
utes, provided he was an “agent intrusted.” Baines v. Swainson, 4 B. & S. 
270. But if one obtains mere possession without being intrusted as mercantile 
agent, he can convey no title by virtue of the Factors’ Act. Kingsford v. 
Merry, 1 H. & N. 503. There are dicta that if there is fraud amounting to lar- 
ceny «4 trick no title can pass. See Cahn v. Pockett’s Co., [1899] I o B. 643, 
659. But these dicta are inaccurate, for it is not because of fraud and larceny 
that the Act may not apply. but because there may be no intrusting as agent. 
ah Cole v. VN. W. Bank, L. R. to C. P. 354, 373. And in the present case, 

though the agent committed larceny, he was empowered to sell, and this, 
though to a limited class, constituted an intrusting according to the accepted 
meaning of the term. Baines v. Swainson, supra ; see Phillips v. Huth, 6 M. 
& W. 572, 598. 


TAXATION — PARTICULAR FORMS OF TAXATION — NEW YorK STOCK 
TRANSFER TAX. — A New York statute imposed on all sales of stock in domestic 
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or foreign corporations a tax of two cents “on each one hundred dollars of face 

value or fraction thereof.” A Connecticut vendor sold in New York to a Con- 

necticut vendee shares in two foreign corporations without paying the tax. He 

was arrested and brought hadeas corpus. Held, that the writ be dismissed, as 

the tax is constitutional. People ex rel. Hatch v. Reardon, U. S. Sup. Ct., 
an. 7, 1907. 

J For a discussion of this case in a lower court, see 19 Harv. L. REV. 460. 


TAXATION — PARTICULAR FORMS OF TAXATION — SUCCESSION TAX ON 
Non-RESIDENTS’ LIFE INSURANCE POLIcIES. — A New York statute imposed 
asuccession tax of five per cent on all “ property within the state” belonging to 
anon-resident decedent. A New.York corporation issued to a resident of New 
Jersey a life insurance policy which was always kept in that state. A New 
Jersey statute required the corporation, as a condition precedent to doing busi- 
ness in that state, to accept service of process on a state official. At the de- 
cedent’s death the corporation had assets in New Jersey sufficient to satisfy his 
claim. edd, that the policy is not subject to the New York tax. Matter of 
Gordon, 186 N. Y. 471. 

Courts are slow to extend general property taxes to life insurance policies 
because of practical difficulties of computation. State Board v. Holliday, 150 
Ind. 216. This objection obviously does not apply to inheritance taxes; resi- 
dents’ policies are subject to such taxes as creditors’ assets. Matter of Knoed- 
ler, 68 Hun 150; aff. 140 N. Y. 377. New York courts originally recognized a 
lack of jurisdiction to tax non-residents’ policies, wherever deposited. Matter 
of Horn, 39 N. Y. Misc. 133. Whether they have adopted recent federal dicta, 
allowing the taxation of debts at the debtor’s domicile, is yet uncertain. See 
Blackstone v. Miller, 188 U.S. 189; 20 Harv. L. Rev. 313. A reek 
judge below argues forcefully that they have. See Matter of Gordon, 114 N.Y. 
App. Div. 202. But in the principal case the court points out that the ss 
of the federal dicta does not apply, for the creditor need no longer seek ai 
from the debtor’s state to collect his claim in view of the New Jersey statute. 
The court is so obviously indisposed to jeopardize the mammoth insurance 
business of New York that it is idle to speculate on the result in the absence of 
such legislation. Nor does it intimate what it shall do as to other choses in 
action, similarly situated, such as annuities or letters of credit. The state regu- 
lation of foreign corporations relied on is not peculiar to insurance companies. 
See BEALE, For. Corp., §§ 117, 141-196. . 


BOOKS AND PERIODICALS. 
I, LEADING LEGAL ARTICLES. 


THE ASSIGNABILITY OF CONTRACT. — An assignment of a contract is in 
fact a power of attorney, or the creation of an agency, so that in general any 
contract that may be performed through an agent and does not in its terms 
contemplate personal performance may be assigned. Assignments, valid and 
invalid, may be divided into three broad classes: (a) an assignment of a chose 
in action; (4) a power of attorney to perform and to receive performance; (c) 
an assignment of rights coupled with a delegation of duties.2 Assignments 
under class (a) are generally valid, and the consent or even objection of the 
debtor is immaterial. For performance to the agent gives a discharge of the 
debt, and the assignee, being a mere agent, is subject to all the equities good 
against the assignor,® provided the chose in action has not the further quality 


1 See L. REV. 337, 
I 


2 Cf. 18 Harv. L. REV. 23. 
8 Wald’s Pollock, Contracts, 3 ed., 222. 
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of negotiability. In this class may be included by analogy the assignment of 
rights to be acquired under an existing executory contract.1 An important 
exception to class (a) is the ordinary contract of agency or service where 
personal control over performance is a right of the creditor, for the debtor 
should not be obliged to submit to the control of a third party. For the same 
reasons class (4) is generally unobjectionable ; a power of attorney does not 
relieve the principal of any liability, but on the contrary he remains as a surety, 
and if the agent fails to perform, or if performance is unsatisfactory, the creditor 
may sue the assignor directly.2? Therefore, if the assignment purports to be a 
creation of an agency and the act is one which may be performed through an 
agent, and if no stipulation to the contrary, express or implied, can be found 
in the contract, the assignee has the legal fight to have his performance ac- 
cepted and paid for at the contract price. The real difficulty is found in class 
(c). Itis a familiar principle of agency that an agent may be appointed to pay 
as well as to collect a debt,® but not to owe a debt; z. ¢., a new debtor cannot be 
substituted without the assent of the creditor. It follows that an attempt to 
delegate a duty is void. Moreover, if the attempted assignment includes a 
renunciation of further liability on the part of the assignor, whether express 
or necessarily implied, the assignor must be considered to have repudiated his 
contract and the other party may either rescind or sue for the breach.6 Igno- 
rance of the assignment cannot prevent the accrual of this right, and on notice 
any = thereafter the implied offer to a novation may be refused and action 
rought. ; 

rey a much discussed Massachusetts case ® the defendant, who had bought 
ice from the plaintiff, became dissatisfied and contracted for ice with the 
Citizens’ Ice Co. Subsequently the plaintiff bought out the business of the 
Citizens’ Co. and delivered ice to the defendant without notifying him of 
the change until after the delivery and consumption of the ice. The court 
held that the contract could not be assigned, on the ground that “a man has 
the right to determine with whom he shall contract”; and that further no quasi- 
contractual liability was incurred since the plaintiff was inexcusably officious. 
In a recent article Mr. George P. Costigan, Jr., clearly points out the funda- 
mental difference between selecting a contractor and refusing an assignee of a 
contract already formed, and concludes that the plaintiff had a right to sue as 
assignee on the ground that the case falls within class (4) above. Zhe Doctrine 
of Boston Ice Co. v. Potter, 7 Colum. L. Rev. 32 (January, 1907). It is sub- 
mitted, however, that the Citizens’ Co. by selling out its business manifested an 
intention to escape further liability, even as surety, —z.¢., was attempting a 
novation, — and that therefore the rules of class (c) should apply. It follows 


_ that the court was correct in saying that the defendant could have refused to 


deal with the plaintiff had notice been given. 
The further question of recovery on a guantum meruit still remains. Mr. 
Costigan criticises the court’s argument on the ground that even if the plaintiff 
had no legal rights under the contract, he dona fide supposed himself to be the 
assignee and so should not come within the strict Massachusetts rule that 
recovery is refused in spite of the enrichment of the defendant if the plaintiff 
was inexcusably officious. It is believed, however, that the plaintiff’s mistake 
Was not one of fact but of law, — whether a valid assignment had been made. 
The knowledge that the defendant did not want to deal with him is a sufficient 
answer to the plaintiff's claim of dona fides ;" he knew or should have known 
that on notice the defendant would exercise his rights and rescind. The action 
was in fact brought on an implied assumpsit, and Mr. Costigan agrees that 


1 Darling v. Andrews, 9 Allen (Mass.) 106; see 4 Cyc. 17. 

2 See 2 Am. & Eng. Encyc. 1036. 

See Huffcut, Agency, 5. 

* See Wald’s Pollock, Contracts, 3 ed., 295, n. I. 

5 Cf. Arkansas Smelting Co. v. Belden Mining Co., 127 U. S. 379. But see Tol- 
hurst v. Portland Cement Mfrs., [1903] A. C. 414. 

® Boston Ice Co. v. Potter, 123 Mass. 28. 

7 See Keener, Quasi-Contracts, 360. Cf Boulton z. Jones, 2 H. & N. 564. 
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recovery was weeny refused, but on the ground that a quasi-contractual right 
e, 


is essentially equitable, and so should not be allowed when there is an adequate 
remedy on the express contract. This conclusion may be sound,! but on the 


view here advanced is inapplicable to the case, since the assignee had no rights 
under the express contract. 


SELF-INTEREST AS THE BASIS FOR THE DEVELOPMENT OF THE LAw. — The 
law’s development has been a fertile field of discussion since jurisprudence has 
been the subject of study and investigation. Whether custom becomes law 
when recognized by the courts or is binding law before such recognition, it 
is an acknowledged source of law. Economic changes in the conditions of 
the times exercise a potent influence on customs and necessarily call forth 
changes in the law either by direct or by judicial legislation. The forces which 
accomplish such alterations are discussed in an interesting contribution to 
recent periodical literature. Zhe Modern Conception of Animus, by Brooks 
Adams, 19 Green Bag 12 (January, 1907). 

The writer takes the position that law is not a science in itself, but expresses 
a resultant of social forces. He maintains that the law is molded by the domi- 
nant class exercising its powers for its own self-interest. It is the animus of the 
actor, he contends, which controls human actions and therefore limits legal 
responsibility. Consequently, since rules of evidence and definitions control the 
proof of animus, the dominant class accomplishes its purpose by shaping the 
rules of evidence. Abstract principles of justice have had little to do with 
the development of legal principles or procedure. To illustrate, the writer 
divides the treatment of crime into four periods. First, the period after the 
Norman invasion exemplifies the influence of the warlike class. Crimes of 
violence could be proved only by an eyewitness, and the accused could clear 
himself by combat or the ordeal. Then, for the better suppression of heresy, 
the church abolished the ordeal, and the jury trial arose. During this period 
the upper class had the benefit of clergy, besides great influence over the 
individual jurymen, to protect it. The next period showed the disappearance 
of castles and body-guards. As a result, a severe criminal code was made to 
protect the land-owners from marauders. Lastly, this severity was relaxed 
when the extension of the police system afforded sufficient protection in itself. 

The writer has made out a plausible case against the dominant class. While 
warfare was constant and the state too decentralized to afford —. 
the fighting class held the upper hand and its might was right. But the last 
period, when punishment of crime became less severe, hardly supports his 
position. The extreme stand taken violates most modern ideas of the law. 
Its ultimate object has been expressed as the highest well-being of society.® 
It is the effort of a people to express its idea of right, although that idea may 
be constantly changing. Surely, unless justice is made a mere hypocritical 
conception of the dominant class to blind itself and others to its real motives, 
the writer’s view cannot be upheld. 


AFFIDAVITS IN ATTACHMENT. II. Raymond D. Thurber. 7 Bench & Bar 92. 

BRUNSWICK SuccEsSION, THE. Gordon E. Sherman. Dealing with the importance 
of primary treaties between the states of the German Empire in German constitu- 
tional law. 16 Yale L. J. 176. 

CAPITAL AND CAPITAL Stock. Frederick Dwight. A review of the authorities on 

the exact meaning of the words as used in statutes. 16 Yale L. J. 161. 


1 But see Gilbert, etc., Co. v. Butler, 146 Mass. 82. 

2 If Mr. Costigan’s contention that the plaintiff had rights under the contract is 
correct, then the defendant’s deliberate refusal to pay would be a repudiation of the 
contract and the plaintiff could sue in indedbitatus assumpsit for restitution of value, 
since repudiation amounts to abandonment. See 7 Colum. L. Rev. 47. Cf Keener, 
Quasi-Contracts, 303. 


3 Holland, Jurisp., 10 ed., 77. 4 See 18 Harv. L. REV. 272. 
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CopE NAPOLEON, How IT WAS MADE AND ITS PLACE IN THE WORLD’s JuRIs- 
PRUDENCE. U. M. Rose. 40 Am. L. Rev. 833. 
CONSTITUTIONALITY OF THE JUVENILE CourT Laws OF ILLINOIS. Anon. Dis- 
cussing adversely a decision that commitment under the laws violates the father’s 
constitutional right to the child’s services. 133 Nat. Corp. Rep. 468. See 19 
Harv. L. REv. 374. 

Contracts oF INDEMNITY. 7. F. Martin. Discussing under the English decisions 
their effect in the covenants given by purchasers of leaseholds or of lands subject 
to restrictive covenants. 4 Commonwealth L. Rev. 13. 

DocrRINE OF Boston IcE COMPANY v. POTTER, THE. George P. Costigan, Jr. 
7 Colum. L. Rev. 32. See supra. 

EVOLUTION OF THE LAW BY JUDICIAL DEcIsION. II. odert G. Street. 14 Am. 
Lawyer 5 

Cotuections. W. L. Penfield. 39 Chi. Leg. News 165. 

INTERNATIONAL CONFERENCE AT RIO DE JANEIRO. Hannis Taylor. Discussing 
wage gee the making of treaties which shall force submission to arbitration 
or all claims of a pecuniary nature held by people of one nation against 


| another. 40 Am. L. Rev. 896. 

MEDI4@vAL CAUSE CELEBRE, A. John M. Zane. A detailed description of a 

i thirteenth century trial at Westminster based on Bracton’s Note Book, the case 

j involving the medizval notion of adoptions, and the legal fiction by which the 

H judges permitted it. 1 Ill. L. Rev. 363. 

i MoDERN CONCEPTION OF ANIMUS, THE. Brooks Adams. 19 Green Bag 12. See 

supra. 

Law ADMINISTERED IN FEDERAL Courts, THE. Why. Trickett. 
40 Am. L, Rev. 819. See 18 Harv. L. REv. 134. 

POWER OF MUNICIPAL CORPORATIONS TO MAKE SPECIAL ASSESSMENTS FOR LOCAL 
IMPROVEMENTS, THE. Ldson B. Valentine. 68 Alb. L. J. 325. 

PRIORITIES OF DEBENTURES AND GARNISHED DEBTS, THE. Anon. 51 Sol. J. 110. 

PRIVILEGE OF SILENCE AND IMMUNITY STATUTES, THE. Franklin A. Beecher. 
40 Am. L. Rev. 869, 64 Cent. L. J. 3. See 20 Harv. L. REv. 61. 

QUESTIONS IN THE LAW OF FRAUDULENT ALIENATIONS, SOME. Anon. Tracing 
through the English cases the change in legal meaning undergone by the words 
“intent to delay, hinder or defraud,” and the substitution of external tests of 
fraud for internal. 16 Madras L. J. 383. 

REFORMS IN THE Law OF FurtuRE INTERESTS NEEDED IN ILuLINors. II. Albert 
Martin Kales. 1 Ill. L. Rev. 374. 

RESCISSION OF EXECUTED CONTRACTS OF SALE FOR BREACH OF WARRANTY. 
George A. Lee. 10 L. N. (Northport) 188. See 16 Harv. L. REV. 465. 

‘SEGREGATION OF JAPANESE .STUDENTS BY THE SCHOOL AUTHORITIES OF SAN 
Francisco. Charles Cheney Hyde. Discussing the question from a legal and 
from a political viewpoint. 19 Green Bag 38. See 20 Harv. L. REV. 337. 

‘SUGGESTIONS CONCERNING THE LAW OF FIxTuRES, SOME. Joseph W. Bingham. 
Attempting to lay down the principles underlying the law of fixtures, and to 
demonstrate that they form a consistent and easily comprehensible body of rules. 
7 Colum. L. Rev. 1. 

TITLEs TO COAL LAND IN PENNSYLVANIA AND INCIDENTAL MONOPOLIES Con- 
NECTED THEREWITH. A/fred Hand. Maintaining that the way to prevent 
injustice arising from such monopoly is through the exercise of the power vested 
in the government to control railway rates. 16 Yale L. J. 167. 

‘UNSOUNDNESS OF MIND IN RELATION To Torts. H. Dean Bamford. Contending, 

‘ contrary to American decisions, that total insanity should excuse a defendant from 

* liability for his torts. 4 Commonwealth L. Rev. 3. 


Il. BOOK REVIEWS. 


CouRTS AND PROCEDURE IN ENGLAND AND IN NEw JERSEY. By Charles 
H. Hartshorne. Newark, N. J.: Toney & Sage. 1905. pp. xi, 233. 

12mo. 

4 The articles contained in this book were published in the Mew Jersey Law 

‘ Journal during the discussion of proposed amendments to the constitution 

} making a slight change in the judicial system of the state. Mr. Hartshorne’s 
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object was to defeat the proposed plan with the purpose of bringing about a 
much more radical change, and most of these articles were published for the 

urpose of showing that the existing system was antiquated, intricate, and 
inefficient, and also that there were in other states and in England systems 
that were more simple, more direct, and better adapted to the administration of 
justice under modern conditions. It is the plans adopted in England, Massa- 
chusetts, and Connecticut that are chiefly used as examples for the reform which 
he insisted should be made in New Jersey. 

The courts of New Jersey retain the names and the functions of the old 
English courts from which they were derived. Equity jurisdiction remains in 
the Court of Chancery, and common law rights are enforced by several different 
courts of law. Mr. Hartshorne insists upon the unification of the courts and on 
doing away with the exclusive division of jurisdiction between district courts, 
and gives many illustrations from New Jersey cases of delay and failure of 
justice because a suit begun in one court should have been brought in another 
or could not be fully determined without resort to another. He makes a tabular 
comparison of several different judicial systems and gives a clear account of the 
English courts and their procedure. 

To lawyers of New Jersey, familiar with the practical working of their systems, 
the difficulties stated so earnestly by Mr. Hartshorne appear to be overestimated 
and his objections theoretical rather than practical. If there are many courts 
with many ancient names, it is only because the judges in exercising various 
kinds of jurisdiction are called by the names of the old English courts by which 
these different jurisdictions were exercised. The bar of New Jersey is not 
unobservant of the changes that have been made in other states and in Regiand 
in having one form of procedure and one court for law and equity, but the great 
— of its members are firmly convinced by observation of other systems 
and experience with their own, that both law and equity, so long as the two 
systems exist with different principles and different remedies, are more safely 
and more exactly administered by different modes of procedure and by judges 
specially trained and experienced in the different systems. They do not think 
it prudent to give the great powers of the chancellor to every county judge. 
They think it best that counsel should understand the distinction between legal 
and equitable principles and remedies, and should be careful to know what his 
rights and remedies are before he brings his suit, and they believe that in 
a there is little more delay because of going into the wrong court than 

ecause of mistakes in the choice of the remedy. 

The proposed amendment to the constitution which Mr. Hartshorne criticised 
was defeated at the polls, and a new plan has now been suggested by a com- 
mission appointed by the governor. The new plan retains the systems of law 
and equity with separate modes of precedure and trial as heretofore, but it does 
unify the courts by making one supreme court with several divisions and it does 
make provision for the transfer of cases from one division to another. By this 
means it removes the defect in the present system which was the subject of 
Mr. Hartshorne’s most vigorous criticism, E. Q. K. 


A MANUAL OF THE PRINCIPLES OF Equity. By John Indermaur. Sixth 
Edition. London: Geo. Barber. 1906. pp. xxxii, 597. 

This manual is divided into three parts. The first tells about the origin of 
the Court of Chancery and its substitute effected by the Judicature Act of 1873. 
In an intervening chapter, twelve “ maxims ” of equity are stated and briefly 
illustrated. Part two deals with matters specially assigned by the Judicature 
Act to the Chancery Division of the High Court, and forms the bulk of the book. 
The third part devotes about one hundred and fifty pages to some doctrines 
which originated in 7 and are still classed under its jurisdiction, though 
not covered specially by the statute of 1873. In an appendix, five important 
English statutes are printed. The book contains, further, a short preface by 
the editor of this edition, Charles Thwaites; a table of contents; an index of 


| 
i 
il 
| 
q 
| 
i 
i 
‘ i 
7 


428 HARVARD LAW REVIEW. 


cases, of statutes, and of the edition of text-books to which any reference is made, 
and also a full, workable general index. 

The book now appears in its sixth edition, — during a life of only twenty 
years. The present issue differs materially from the fifth only in considerable 
alterations in three chapters, as also in the insertion of numerous cases and 
certain statutory changes of the last four years. 

Although the author says distinctly that the essence of equity lies in the relief 
it gives, yet it may be doubted whether the beginner would realize that fact 
where theory is so briefly handled and so much subordinated to a statement of 
the English statutory fusion of law and equity in late years. The great merit 
of the work remains in its excellence as a book of quick reference for the Eng- 
glish practitioner. Its use in America might well be considerable to students of 
civil government, in that here one branch of the present English court structure 
is admirably treated. W. S. McN. 


THE POWER TO REGULATE CORPORATIONS AND COMMERCE: A Discussion 
of the Existence, Basis, Nature, and Scope of the Common Law of the 
United States. By Frank Hendrick. New York and London: G. P. Put- 
nam’s Sons. 1906. pp. Ixxii, 516. 8vo. 

One is tempted to say more against this book than it deserves; for the author’s 
method is exasperating indeed. His line of thought is so obscure in itself, and 
it is so obstructed by extraneous learning which seems to have no relation to 
the conclusion, that the reader loses his patience in every section. 

As nearly as the reviewer can apprehend the meaning of the author (and he 
must confess that in spite of an epitome of the argument in the preface he would 
not be surprised to learn that the author means the exact opposite), he argues 
that corporations are created and allowed to engage in commerce by the com- 
mon law, without the help of legislation ; that the only common law is a law 
common to the whole United States, and not restricted to any state; that the 
United States courts have common law jurisdiction to enforce the provisions of 
this law in the case of all corporations, and that no legislation is required for 
the regulation by the United States of public service corporations engaged in 
interstate commerce. 

Each one of these assertions is absolutely contrary to law, as every lawyer 
knows; and a lengthy review of the work or a pointing out of the numerous 
lesser errors and inconsistencies would be ungracious and useless. The author 
has gathered a mass of information and has cited many authorities, which he 
does not use in a very lawyer-like way. The book will be found useful for its 
collection of authorities, and as a picture of the legal condition of our country 
if centralization had its perfect work and there were one law extending over 
the whole United States. J. H. B. 


SUPPLEMENT TO SNYDER’S INTERSTATE COMMERCE ACT AND FEDERAL 
AnTI-TRust Laws, embracing the Railway Rate Bill approved June 29, 
1906, amending the Commerce Act and Elkins Act; with an introduction 
and full notes of judicial decisions rendered since the publication of the 
work in July, 1904; with a reference to the anti-trust laws of the several 
states. Including also the Employers’ Liability Bill, Pure Food Bill, Meat 
Inspection Bill, and Hall-Mark or Jewellers’ Liability Bill. Containing 
also an index and table of cases. By William L. Snyder, New York: 
Baker, Voorhis & Company, 1906. pp. xl, 178. 8vo. 

This is a supplement to the work by Mr. Snyder which was reviewed in 
18 HARVARD Law REVIEW 241. It is valuable, like the earlier book, chiefly as 
a convenient collection of late statutes and decisions bearing upon a most 
interesting, important, and rapidly developing branch of the law. The reviewer 
has found the original work useful in dealing with questions of interstate com- 
merce, and the supplement seems a necessary addition in view of the recent 
legislation upon the subject. . H. LE B. S. 
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